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CHANGES IN THE By-Laws. | 


The following changes in the By-laws, submitted in the notice of 


the meeting, were adopted at the annual meeting, December 7, 
1918. 


The second sentence in the second paragraph of By-law IJ., 
which provides that ‘‘ no member shall be eligible for election to 
the Executive Committee, or appointment to any other standing 
Committee for more than three years in succession,” was amended 
by striking out the words ‘‘any other standing Committee” and 
substituting therefor the words ‘*Committee on Legislation, 


Committee on Judicial Appointments, and Committee on Nomina- 
tions.” 
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The second paragraph of By-law XV., which now reads * any 
member in arrears for more than one year shall be dropped from 
the roll of membership,” be amended so as to read, ‘‘ any mem- 
ber in arrears for more than one year may be dropped from the 
roll of membership by the Committee on Membership.” 

The first sentence of By-law XIII. be amended so as to read: 
‘*'The annual meeting of the Association shall be held at such 
time and place as the Executive Committee shall determine.” 


A supplementary list of new members who had joined the 
Association up to February, 1918, is printed in Vol. III., No. 3, 
pages 23-24. On page 24 of that number, there is also a list of 
members, the notice of whose death the secretary had received 
since the printed list of November, 1916. 

Supplementing these lists, the following new members have been 
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ROBERT A. KNIGHT. 
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THE ANNUAL MEETING. 


The ninth annual meeting of the Massachusetts Bar As- 
sociation was held at Boston on Friday and Saturday, De- 
cember 6, 7, 1918. The annual dinner was held at the Boston 
City Club on Friday evening December 6th and after the 
dinner Hon. Albert J. Beveridge delivered an interesting 
address on ‘‘John Marshall and the Assault on the Judi- 
ciary.’’ The business meeting of the association was held at 
the State House on December 7th at 10 a.m. The President, 
Arthur Lord, Esq., delivered the following address: 


THE PRESIDENT’S ADDRESS. 
THe REPRESENTATIVE TOWN MEETING IN MASSACHUSETTS. 


I have selected as the subject of my address ‘‘The Repre- 
sentative Town Meeting in Massachusetts under the Constitu- 
tion and the Recent Advisory Opinion of the Supreme Ju- 
dicial Court, Reported in 229 Mass. 601.’’ 

I advisedly used the term ‘‘ Representattive Town Meeting’’ 
rather than ‘‘Limited Town Meeting,’’ as it is sometimes 
called, for its distinctive feature is that of representation. 
In its operation it slightly limits, if at all, the number of per- 
sons who usually take part in the deliberations of the town 
meeting. In practise it will be found that the entire commu- 
nity is better represented by a town meeting whose members 
are elected by the qualified voters, representing all sections 
and occupations in the town, than by the relatively few who 
by reason of interest or because of leisure attend the delibera- 
tive meetings of the town. 

A word at the outset as to the origin of these New England 
towns, a subject which has attracted so much intelligent and 
learned discussion and which the limits of this address make 
it impracticable for me to consider in detail. Briefly stated 


(49) 
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the three theories in respect to the origin of the New Eng- 
land town are as follows: 

First, That it was native to the soil, planted by English 
emigrants, with the instincts, traditions, and methods of their 
race, but controlled nevertheless by charters, patents, or 
royal commissions under conditions of situation and environ- 
ment utterly unlike those which surrounded the emigrant in 
his English home. 

Second, That they were copies of English prototypes, as 
those were of German, and they of those remote regions in- 
habited by the Aryan race, and that certain resemblances 
common to all are specific and conscious imitations rather than 
those forms and modes of actions which have arisen spon- 
taneously in all ages and everywhere when men gather in 
bodies as village communities or as organized municipalities ; 
and 

Third, The theory that the New England towns are essen- 
tially reproductions of the English parish and their proced- 
ure that of the English vestry. 

After such consideration of the question and examination of 
authorities as I have been able to give it, I find myself led to 
adopt the first theory, namely, that these New England towns 
are in a fair sense of the word native to the soil, adapted from 
the beginning to the conditions and limitations which sur- 
rounded the English emigrant, and on the whole, meeting or 
anticipating every present and changing need, containing 
within themselves the possibilities of expansion, marked by 
numerous changes in officials, methods and purposes, deal- 
ing with great questions of public policy, matters of defence, 
relations to the outside world, and gradually narrowing till, 
as we find them at present, mainly devoted to questions purely 
local. 

The beginning and development of a Massachusetts town 
is clearly stated in the Opinion of Gray, C.J., in Hill v. Bos- 
ton, 122 Mass., pp. 344-349: 


‘* At the first settlement of the Colony, towns consisted 
of clusters of inhabitants dwelling near each other, which, 


1See Genesis of the Massachusetts Town and the Development of Town 
Meeting Government, C. F. Adams. Mass. Hist. Soc. Proceedings, Second 
Series, Vol. 7. pp. 174-211; and in the same volume Letter from Abner C. 
Goodell, pp. 211-214; and statements by Mellen Chamberlain, pp. 214-242, 
and by Edward Channing, pp. 242-263, and authorities cited. 
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by the effect of legislative act, designating them by name 
and conferring upon them the powers of managing their 
own prudential affairs, electing representatives and town 
officers, making by-laws, and disposing, subject to the 
paramount control of the Legislature, of unoccupied 
lands within their territory, became in effect municipal 
or quasi corporations, without any formal act of incor- 
poration.”’ 


The earlier towns in the Commonwealth appear not to have 
been originally incorporated. There were no distinctive town 
records in Plymouth until 1636, and the first reference to the 
Town of Plymouth was in that Court Order of 1633 which or- 
dered the ‘‘Chief government tied to the Town of Plymouth.’’ 
So in the Colony of the Massachusetts Bay, we find the first 
reference to the town in the Order of the Court of Assistants, 
held on the 22d of March, 1630, at Boston, which declared 
that— 


‘*Every town within this patent shall, before the fifth 
of April next, take especial care that every person within 
their town (except ministers and magistrates) as well 
as servants, shall be furnished with good and sufficient 
arms. ’’ 


But it is a mistake to assume that these towns were never in- 
corporated by law. In a letter of Governor Hutchinson to 
Colonel Williams, dated April 7, 1773,2 Gov. Hutchinson says: 


‘*By a law made soon after our own charter and un- 
fortunately allowed by the Crown, every town is a dis- 
tinet corporation, and although their powers are limited 
to matters of public concernment to the town yet when 
the inhabitants are once assembled they take upon them- 
selves all matters of government.’’ 


The act passed in 1694 (1 Province Laws 182) which made the 
town a corporation in law as well as in fact is probably here 
referred to by Governor Hutchinson. But ‘‘Soon after the 
adoption of the constitution of the commonwealth it was for 


2See also letter from Hutchinson to General Gage of March 7, 1773, 
reported in Vol. 2, p. 57, of the Life of Samuel Adams by Wells. 
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the first time expressly enacted ‘that the inhabitants:of every 
town within this government are hereby declared to be a 
body politic and corporate.’ St. 1785, e. 75, section 8.’’ (Hill 
v. Boston, 122 Mass. 344.) 

The titles and duties of many of the officers which the town 
from the beginning to a period long after the Revolution 
preserved, have now materially changed or become practi- 
eally obsolete. The tithing man, field driver, fence viewer, 
hog reeve, are almost forgotten. We have sewer commissioners 
and water commissioners and park commissioners, of whose 
offices and duties the founders of the New England town had 
never dreamed. 

Through the Colonial and Provincial days the little towns 
grew and multiplied, were united and divided, and differed 
slightly in character and form as the century passed by. 

Then follows the period of the Revolution. The authority 
of the Royal Governor is no longer admitted. The provisions 
of the Royal Charter are disregarded. The Provincial Legis- 
lature ends, the Provincial Courts are closed. The Provin- 
cial Congress was a temporary expedient and the first act 
passed by the General Court confirmed all the resolutions and 
transactions of the Provincial Congresses from October 4, 
1774, to July 20, 1775, as ‘‘lawful and of as much force as if 


they had been passed or sanctioned by any assembly or gen- 
eral court. 


The Massachusetts Assembly, pursuant to the Act of May 
5, 1777, resolved itself into a constitutional convention and 
having effected an organization, proceeded at once to the ap- 
pointment of a special committee on the Constitution.t The 
constitution which it framed was rejected, largely because 
it contained no bill of rights which declared and secured the 
rights of the individual against the state, of the week against 
the powerful, of the few against the many. 

The Constitution of 1780, which avoided the criticisms 
which were directed against the constitution first proposed 
and which was submitted to the vote of the people by a con- 
vention of delegates summoned for that purpose, was ac- 
cepted. The sixth chapter of the Frame of Government, ar- 
ticle 6, declared its respect for the ancient laws of the Pro- 


*Cushing, History of the Transition, p. 179. 
4Cushing, p. 207. 
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vincial days, with which the members of the convention and 
the people had been familiar, and in terms provided that— 


*‘All the laws which have heretofore been adopted, 
used and approved in the province, colony or state of 
Massachusetts Bay and usually practised on in the courts 
of law, shall still remain and be in full force until altered 
or repealed by the Legislature, such parts only excepted 
as are repugnant to the rights and liberties contained in 
this constitution.”’ 


With the peace of 1783 the attention of the people is again 
directed to a more efficient management of their local affairs. 
It had become evident to some, at least, that the population of 
the Town of Boston was too large to permit of an orderly 
town meeting if the qualified voters took sufficient interest 
in the town affairs to attend. In May, 1784, a Committee of 
Thirteen was appointed to 


‘‘eonsider the expediency of applying to the General 
Court for an act to form the Town of Boston into an in- 
corporated city and to report a plan of alterations in the 
present government of the police, if such be deemed 
eligible.® 


The committee reported two plans of city government to the 
town meeting. Without debate the Town determined that it 
was inexpedient to make any alterations in the present form 
of town government. 

The following year, in November, 1785, a committee was 
chosen ‘‘to state the defects of the present constitution of 
the Town and to report how far the same may be remedied 
without an act of incorporation,’’ and that committee reported 
“that they do not report any defects in the Constitution,”’ 
and the report, after debate, was accepted.® 

In December, 1791, the agitation for a new form of gov- 
ernment was renewed and a committee was appointed, which 
reported a system providing, inter alia, that the Town be 
divided into nine wards and each ward to elect two men re- 
siding in the ward, who with the selectmen should constitute 





5 Quincy, Municipal History of Boston, p. 23. 
* Quincy, Municipal History of Boston, p. 24. 
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a Town Council and possess the powers enumerated in the 
plan. Although this committee was a distinctively represen- 
tative committee of twenty-one members, its report was re- 
jected by a vote of 701 to 517.7 

In January, 1804, another committee of twenty-four per- 
sons equally selected from the two political parties, with in- 
structions to ‘‘consider and report any alteration in the Town 
government if deemed expedient,’’ reported in favor of a 
Town Council, to be constituted of the Selectmen chosen by 
the citizens in town meeting, and of two delegates from each 
ward, chosen in ward meetings. By this Town Council an 
Intendant and all other town officers were to be chosen, ex- 
cept the town clerk, the overseers of the poor, board of health, 
fire wards, school committee, and assessors, all of whom were 
to be chosen by the inhabitant in town meeting. That report 
met with the fate of reports of preceding committees and was 
negatived by a large majority.® 

In 1815 another committee was appointed, formed of two 
individuals elected by each ward, to consider the expediency 
of a change of government. The report of the Committeee of 
Twenty-two made to the inhabitants of the Town of Boston 
on Monday, October 16, 1815, and which reported a ‘‘bill 
for the government of the Town and City of Boston,’’ in 
terms providing 


‘*that the selectmen of the Town annually chosen accord- 
ing to law, together with twenty-four delegates and one 
Intendant, to be chosen as hereafter directed, shall be a 
body corporate and politic with power in behalf of the 
inhabitants of the Town of Boston to sue and be sued, to 
plead and be impleaded, to make use of a common seal, 
and the same to alter or change at pleasure, and shall be 
known by the title and stile of the Intendant and Mu- 
nicipality of the Town and City of Boston.”’ 


The delegates were elected by the qualified voters who met in 
their respective wards and chose by ballots two persons, free- 
holders in said town and resident in the ward from which they 
shall be chosen. By section 9 of the Bill it was further en- 
acted that— 


7 Quincy, Municipal History of Boston, p. 25. 
8 Quincy, Municipal History of Boston, pp. 25-26. 
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‘‘The municipality shall annually choose all officers 
now chosen by the town, the selectmen, overseers of the 
poor, school committee, town clerk, fire wards, boards of 
health, assessors and assistant assessors, who shall con- 
tinue to be chosen as heretofore.’’ 


It is apparent that under this Act the chosen delegates were 
given not only the powers granted under the limited town 
meeting bill but also upon them was imposed the duty of 
choosing the town officers. 

The constitutional difficulties under the plan proposed were 
considered by the committee in their report, in which they 
say: 


‘‘The result of the opinion of your committee not to. 
supersede any of the existing Boards has been strength- 
ened by the consideration that a Board of Selectmen is 
rendered necessary by the letter of the Constitution in 
every town in this commonwealth. Indeed the very name 
of town, associated with certain municipal proceedings, 
is also rendered necessary by the terms of that instru- 
ment. So that the continuance of that board with its 
present name and with many of its present powers, is 
unavoidable. ’’ 


The report was rejected by a vote of 920 Yeas and 951 Nays. 
(Boston Town Records, 1814-1822, pp. 38-48.) 

The explanation given by Mr. Quincy in his Municipal His 
tory of Boston, p. 22, from which I have quoted, of the de- 
feat of these several measures intended to relieve the incon- 
veniences resulting from the form of town government which 
had become each year more apparent to its intelligent and 
publie spirited citizens, is that— ' 


‘‘The events of the American Revolution has strength- 
eneq the attachment of a great majority of the inhabi- 
tants of Boston to the form of town government. In 
town meetings their measures of opposition to the pre- 
tentions of Great Britain had been originated, been agi- 
tated and adopted, and the affection of the inhabitants to 
the forms, under which their efforts had been crowned 
with success, was increased. The name and character of 
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‘town’ became identified with the idea of popular power 
and civil liberty. This sentiment, united with the nat- 
ural reluctance with which every people part with au- 
thority they have long and successfully exercised, ren- 
dered all attempts at change, not so much unpopular, as 
hateful, to a majority of the inhabitants.’’ 


Mr. C. W. Ernst in his interesting and instructive essay 
on the ‘‘Constitutional History of Boston’’ explains that the 
reluctance of the town meeting to ask for its own extinction 
was not due to the fact that the people of Boston were con- 
vinced that town government was a failure, but were ‘‘con- 
vinced that the commingling of town business with the ad- 
ministration of justice was a mistake, the consequences of 
which were as unfortunate as they were notorious. . .. The 
proposals of 1784, 1792, 1804, and 1815, while favoring the 
adoption of a city charter, had failed to ask for reform where 
it was most urgently needed. This reform came in 1822 
when Boston was made a city in order that the judiciary 
should not exercise legislative or executive powers, or either 
of them.’’® 

I have dwelt somewhat at length on these repeated efforts to 
change the form of town government in the Town of Boston 
for the reason that so far as I can find from an examination 
of the histories and newspapers of the time, the argument 
does not seem to have been urged that the change proposed 
was unconstitutional. If that argument had been used in 
opposition, it would not be surprising. We have been familiar 
in these later years with the fact that among the arguments 
always presented against any radical legislative change in 
the established order, is the argument that the change pro- 
posed is unconstitutional. 

It is an interesting and significant fact that of the thirteen 
members of the first committee of the Town of Boston who 
met to consider the necessary changes in the government of 
the town and who reported in favor of a representative or 
limited town meeting, five were members of the Constitutional 
Convention of 1780, and six were lawyers. Not only were the 
members of these committees leading and representative citi- 
zens but there were included in their membership ‘‘eminent 








* Ernst, “Constitutional History of Boston,” p. 74. 
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counsellors,’’ judges and statesmen. On the committeees of 
1784 and 1785 was Samuel Adams, the ‘‘Man of the Town 
Meeting.’’ During his stay in Boston he presided at most 
of the town meetings. He was a member of the Convention 
of 1780 and also a member of the committee which drafted 
that instrument and of the committee which drafted ‘‘The 
Address of the Convention for Framing a New Constitution 
of Government for the State of Massachusetts Bay to Their 
Constituents.’ He was Lieutenant Governor from 1780-94, 
and Governor from 1794-97. 

With him served Thomas Dawes, a member of the Conven- 
tion of 1780 and of the Convention of 1820, Judge of the Su- 
preme Court from 1792-1803, and Judge of the Municipal, 
Court from 1803-23; Perez Morton, Speaker of the House 
from 1806-11 and Attorney General from 1811-1832; Robert 
Treat Paine, Attorney General from 1780-1790, Speaker of 
the Massachusetts House of Representatives and Judge of 
the Massachusetts Supreme Court from 1790-1804; James 
Sullivan, Judge of the Superior Court 1776-1782, Attorney 
General 1790-1807, Governor 1807-08 ; William Tudor, member 
of both the House and Senate of Massachusetts, and its Sec- 
retary of State from 1809-10; John Quincy Adams, later Pres- 
ident of the United States; Christopher Gore, United States 
Attorney 1789-96, member of both branches of the Legisla- 
ture and Governor from 1809-10; John Davis, District Attor- 
ney for Massachusetts 1796, and United States District Judge 
from 1801-47, and who served upon the committee during his 
term as United States District Judge; Harrison Gray Otis, 
United States Attorney, Speaker of the Massachusetts House, 
President of the Senate, Judge of the Court of Common Pleas, 
and later Mayor; John Phillips, President of the Senate from 
1813-23, and Judge of the Court of Common Pleas in 1809; 
Josiah Quincy, State Senator, Speaker of the House of Repre- 
sentatives 1820-21, and Judge of Municipal Court 1821-22. 

In Commonwealth v. Blackington, 24 Pick. 352-356, the Su- 
preme Judicial Court says: 


‘*Tt has generally been considered, that when an act has 
been passed soon after the adoption of the constitution, 
and by a legislature, many of the members of which may 
be presumed to have been members of the convention 
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which adopted the constitution, and who had well weighed 
its objects and provisions, such act may be viewed some- 
what in the light of a contemporaneous construction of the 
provisions of the constitution. It may well be considered 
by those who come later to the construction and exposition 
of the constitution, as affording some light in regard to 
the views and intentions of its founders.”’ 


May it not be urged that the construction of the Constitution 
by members of a committee who were also members of the Con- 
vention which framed the Constitution should have somewhat 
of the same weight as an act of the legislature, ‘‘many of the 
members of which may be presumed to have been members of 
the Convention ?’’!® 

I have not been able to find, nor has my attention been called 
to any expression of doubt on the part of the distinguished 
members of these committees as to the authority of the Legis- 
lature to establish the limited and deliberative town meeting 
so long as the name ‘‘town’’ continued, and so long as the title 
and office of Selectmen were preserved until Mr. Shaw spoke 
in the Convention of 1820. It must, of course, be admitted 
that the City Charter of Boston would not have been constitu- 
tional had it not been for the amendment reported by the 
committee of which Mr. Webster was chairman and in support 
of which Mr. Shaw spoke, for by that charter in form and sub- 
stance the change from town to city government was entire 
and complete. 

In 1820 the Constitutional Convention assembled in Massa- 
chusetts. The great authority of Webster and Shaw is often 
cited in support of the contention that without the constitu- 
tional amendment adopted by the Convention of 1820, a 
change from town to city government would have been uncon- 
stitutional. 

Before considering the argument as reported in the Journal 
of the Convention, I desire to call attention to the opinion of 
Mr. Samuel Dana of Groton. 





10 See also Pierce v. Drew, 136 Mass., pp. 75-79. “After so long a prac- 
tical construction by the Legislature and the courts, and after so widely 
extended an acquiescence by parties whose estates or interests therein are 
directly affected, it would require a clear case to justify us in setting aside 
such a statute as unconstitutional, even if it be true, as it certainly is, that 
no usage for any course of years, nor any number of legislative or judicial 
decisions, will sanction a violation of the fundamental law, clearly expressed 
or necessarily understood.” 
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Samuel Dana (1767-1835) was a lawyer in the town of 
Groton and represented that town in both branches of the 
General Court. He was president of the State Senate during 
the years 1807, 1811, and 1812. On October 14, 1811, he was 
appointed Chief Justice of the Circuit Court of Common Pleas, 
which position he held for nine years, a member of Congress 
during the years 1814 and 1815, and a presidential elector in 
1820. It was said of him that he was accustomed to give lec- 
tures on the law and its practise and many of his pupils were 
leading men in their day.!! 

The position which he took expressed, so far as I can judge, 
the views of the distinguished citizens before referred to, who 
served on the various committees of the town to consider and 
propose changes in the form of town government, and the con- 
stitutional difficulty which he pointed out in the way of effect- 
ing a change of the government of the town to that of a city, 
had evidently been considered and met, in part at least, in the 
reports submitted by some of the committees. Mr. Dana’s ar- 
guments in the consideration of this question (Journal of 
Convention, p. 87) seems to have been overlooked.!2 He is 
there reported to have said: 


‘‘He proceeded to consider the proposition for such 
an alteration as would expressly grant to the Legislature 
the power of granting to towns charters of incorporation 
with city powers. He had no doubt that the Legislature 
possessed this power already. The power of granting acts 
of incorporation of any kind, was nowhere conferred in 
express terms, yet the Legislature had always exercised 
that power. He thought the difficulty arose only from the 
provisions that the selectmen should preside at certain 
elections. This difficulty would be easily overcome by 
granting a charter, with the usual officers of city govern- 
ment, and with selectmen whose only duty should be to 
preside at such elections as by the constitution the select- 
men are required to preside at. For all other purposes the 
usual city officers might be appointed.”’ 


Mr. Dana’s argument met one express constitutional difficulty. 
Chief Justice Shaw stated later in 1854 that— 


“Lawyers of Groton, Greene, 1892, p. 33. 


2 Journal of Debates and Proceedings in the Convention of Delegates 
chosen to Revise the Constitution of Massachusetts (1820). 
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“The great difficulty felt in establishing a city govern- 
ment under the first constitution was that the power to 
choose representatives, to determine whether to send or 
not to send, and to fix the number, was in towns corpor- 
ate.’’13 


The ‘‘formidable objection’’ to the city organization, as Chief 
Justice Shaw states it in Warren v. Charlestown is: 


‘‘The marked and characteristic distinction between 
a town organization and that of a city, that in the former 
all the qualified inhabitants meet, deliberate, act and 
vote in their annual and personal capacities, in the exer- 
cise of their corporate powers; whereas under a city gov- 
ernment this is all done by representatives.”’ 


It should be borne in mind in considering the argument as 
presented by Mr. Shaw in the Convention of 1820, that the 
report of the proceedings and debates in the convention were 
not verbatim. They were made for the Boston Daily Adver- 
tiser. 


‘‘The principal design was to furnish the people from 
day to day with an account of the proceedings through 
that paper. . . . The reporters were in consequence 
obliged to prepare their reports in the greatest haste 

and it became necessary, as well on account of the 
short interval for transcribing as from regard to the ca- 
pacity of the paper, to abridge the debate to a greater de- 
gree than they otherwise would have done. Many of the 
reported speeches are to be considered rather as abridge- 
ments than as full reports of those which were deliv- 
ered.’’14 


Unless the reporters in 1820 were more successful in stating 
the substance of a debate than reporters have been found to be 
an hundred years later, it is not improbable that the exact 
language used by the speakers, if it had been fully reported, 
would have materially changed the conclusions which may be 
drawn from the substance of their speech as given in the 
Journal. 





18 Warren v. Charlestown, 2 Gray, pp. 84-101. 
44 Journal of Convention, Ed. 1853, p. 1, Advertisement to the First 
Edition. 
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It is perhaps academic now, in view of the decision of the 
court, to consider whether the objections which Mr. Shaw 
urged to the city government plan are applicable to the limited 
or representative town meeting plan, but I shall venture to 
detain you for a brief consideration of that question. 

Under the limited town meeting plan no question of the 
election of officers by the voters of the town is involved. The 
selectmen are elected as before and preside at the meetings for 
the election of officers, in accordance with the constitutional 
provisions and the ancient practise. The only difficulty which 
Mr. Dana found in determining that the legislature had the 
power of granting city charters arose from the provisions that 
the selectmen should preside at certain elections. But in the 
scheme for limited town meetings, this question does not arise. 
The representatives of the qualified voters meet merely to con- 
sider what may generally be described as the prudential af- 
fairs of the town, involving matters of appropriation and of 
policy. Mr. Shaw is reported as saying: 


‘‘The Constitution provides that the inhabitants shall 
meet and the votes be given in open town meeting, that the 
votes shall be counted, sorted and declared in open town 


meeting, in which the selectmen shall preside. These 
provisions render it imperative that the voters should 
meet together in one body be they few or many.’’!5 


But those constitutional provisions to which Mr. Shaw re- 
ferred related to votes for the election of officers, and at such 
election under the committee’s plans the selectmen did preside 
as heretofore, although the duty of dealing with its prudential 
affairs is entrusted to a representative assembly. At a meeting 
for the election of town officers a moderator presides, elected 
by the meeting, until the passage of the statute of 1902,16 
which permits the election of a moderator to hold office for 
the year. The discussion in the convention turned to a large 
degree upon the question as to what the number of inhabitants 
should be over which the General Court should have authority 
to establish a city government, and on the first day of the de- 
bate the number was fixed at ten thousand. 


16 Journal of Convention, p. 193. 
16 Acts of 1902, Chap. 346. 
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When on December 25, 1820, the question again arose in the 
convention, it was urged that thirty thousand be substituted 
for ten thousand. The question was taken for retaining ten 
thousand and negatived 83 to 36. A debate ensued in which 
various numbers were proposed and the question was taken 
for adopting twelve thousand and decided in the affirmative 
165 to 84.17 How far the argument which was made to the 
convention by the member from Littleton, who inquired 


‘‘whether a city incorporated with the powers proposed 
in the resolution would not exercise the power of making 
laws which would affect persons who were not inhabitants 
of the towns, and whether inhabitants of other towns go- 
ing into a city would not be liable to be ensnared and en- 
trapped by the operation of laws unknown to other parts 
of the commonwealth.’’8 


affected the popular vote on the second article, relating to city 
government, does not appear, but apparently the apprehension 
of possible peril had some effect for we find that this article 
of amendment was adopted by the voters by a majority of only 
62,—14,368 in the affirmative and 14,306 in the negative. 
Essex, Middlesex, Plymouth, Bristol, Norfolk, Hampden, and 
Worcester, voted No, their inhabitants apparently being more 
in fear of the peril suggested by the gentleman from Littleton 
than the inhabitants of the more remote counties of Barn- 
stable, Dukes and Nantucket, Hampshire, Franklin and Berk- 
shire, who voted Yes. But the day was saved by the vote of 
the county of Suffolk which voted 2,473 in favor of adopting 
the amendment against 213 in opposition.!® 

We are considering now the question, not of the adoption 
of a city charter but of the authorization of a town to hold 
a limited town meeting for deliberative purposes. It is true, 
as Mr. Shaw pointed out, that ‘‘the Constitution as it stands 
requires a form of town government not adapted to the condi- 
tions of a populous town,’’ and the alternative, as he under- 
stood it, was a city organization. 


‘‘The inhabitants of towns meet together for the pur- 
pose of giving their votes for town, county, state and 








17 Journal of Convention, p. 408. 
18 Journal of Convention, p. 194. 
18 Journal of Convention, p. 633. 
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United States officers. In these cases the meeting is not 
deliberative. But they have another class of duties which 
consists in deliberating and acting upon all questions 
falling within their jurisdiction, in which eases they are to 
be considered in all respects as deliberative bodies. But 
the Constitution provides that the inhabitants shall meet 
and the votes be given in open town meeting; that the 
votes shall be counted, sorted and declared in open town 
meeting, in which the selectmen shall preside.’’2° 


It is evident that Mr. Shaw was incorrectly reported, for there 
was no requirement of the Constitution that the votes for 
town officers ‘‘should be counted, sorted and declared in open 
town meeting in which the selectmen shall preside.’’ The 
votes for town officers were counted, sorted, and declared in 
open town meeting in which a moderator presided, elected by 
the meeting, and the constitutional requirements relative to 
the election of officers in open town meeting at which the se- 
lectmen shall preside did not apply to the town meeting for 
town officers. The town meeting for the election of officers, 
whether they be town, county, state or United States, remains 
unaffected by the representative town meeting. It may be 
fairly claimed that there was no express provisions of the Con- 
stitution of 1780 violated by the provisions of the bill for the 
limited town meeting. The objections to the bill, so far as the 
Constitution of 1780 is concerned, must rest upon the distinc- 
tion pointed out by the Supreme Judicial Court, in the 
Opinion of the Justices :*! 


‘*Between the town and the city organization, that in 
the former all the qualified inhabitants met together to 
deliberate and vote as individuals, each in his own right, 
while in the latter all municipal functions are performed 


by deputies. The one is direct; the other is representa- 
tive.”’ 


I have no time to analyze all the early committee reports re- 
ferred to but I desire to call your attention to the Report of 
the Town Convention made in 1804 and delivered by its presi- 
dent, James Sullivan, as the report of the convention, to the 
chairman of the selectmen. In this report of the convention 








*® Journal of Convention, p. 193. 
“ Opinion of the Justices to the Senate, 229 Mass., p. 601. 
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the first two sections illustrate the method in which this con- 
stitutional difficulty, which arose if the boards of selectmen 
were abolished, was overcome. The first section provided 


“‘that the government of the Town shall be vested in a 
town council, to be composed of the Selectmen and dele- 
gates, to be chosen as hereafter provided. 

Second. That the Selectmen shall be chosen in the man- 
ner as is now or may hereafter be prescribed by law.’’ 


The Town Council was composed of two persons from each 
ward, elected by the inhabitants of the town qualified to vote 
for town officers, and were to have such power to make ‘‘all 
such by-laws, ordinances, rules and regulations for the orderly 
government of the town and for the management of its con- 
cerns as they may judge necessary.’’ And in addition to other 
duties it was provided that— 


**all expenditures of the money of the Town by the Select- 
men, Overseers of the Poor, Boards of Health, or other 
Town Officers, shall be conformably to appropriations to 
be from time to time made by the Town Council, which 
appropriations may contain such sums for contingencies 
as the Town Council may judge expedient.’’ 


The Town Council was further required to 


‘‘choose from their own body or from the inhabitants at 
large, one person who shall be called Intendant of the 
Town of Boston, whose duty it shall be to preside at the 
meetings of the Selectmen and of the Town Council and of 
the School Committee.’’ 


and to have the casting vote on all questions respecting which 
the Board of Selectmen or the Town Council may be equally 
divided. In all the proposed bills the name ‘‘town’’ was re- 
tained. 

The changes proposed in these Committee Reports in the 
form of town government do not materially differ from the 
so-called limited town meeting plan. The powers and duties of 
the limited town meeting and of the town council are much 
alike. They are both representative bodies; the limited town 
meeting being a much larger body and more truly representa- 
tive of the qualified voters of the town. It may well be that 
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to create a city government, as the term is understood, and to 
substitute for boards of selectmen, the mayor, aldermen, and 
common council, some change in the Constitution was neces- 
sary, but if we rely upon the contemporaneous construction of 
the Constitution of 1780 as stated by men who took part in 
that convention, and who by virtue of their representative, 
judicial and legal experience and attainments were peculiarly 
qualified to judge, it would seem that until Mr. Shaw spoke in 
the Convention of 1820 the legislature was understood to have 
the power to make such changes in the town government as 
were necessary to secure a limited or representative town 
meeting. 

The argument in favor of a change in the form of Town 
Government was based not only upon the impracticability of 
conducting municipal affairs with a population of forty 
thousand and with seven thousand qualified voters, which 
made it evidently impossible calmly to deliberate and act, and 
as stated by Quincy in his Municipal History (p. 28) : 


‘When a town meeting was held on any exciting sub- 
ject in Faneuil Hall, those only who obtained places near 
the moderator could even hear the discussion. A few busy 


or interested individuals easily obtained the management 
of the most important affairs in an assembly where the 
greater number could have neither voice or hearing,’’ 


but was also based on this consideration— 


‘*When the subject was not generally exciting, town 
meetings were usually composed of the selectmen, the 
town officers, and thirty or forty inhabitants. Those who 
thus came were, for the most part, drawn to it from some 
official duty or private interest, which when performed or 
attained, they generally troubled themselves but little, or 
not at all, about the other business of the meeting. In 
assemblies thus composed by-laws were passed; taxes to 
the amount of one hundred or one hundred and fifty 
thousand dollars, voted, on statements often general in 
their nature, and on reports, as it respects the majority of 
voters present, taken upon trust and which no one had 
carefully considered, except perhaps the chairman.’’ 
(Quincey, p. 28.) 





66 


To the same effect is the statement in the report of the Bos- 
ton committee appointed on the 22d of October, 1821, to rec- 
ommend a system for the more efficient administration of the 


town and county government, signed by William Sullivan, its 
chairman, in which he says: 


**No quorum is fixed by law; and taking the lowest ratio 
for that object, that is ever adopted in the organization 
of any public body, it may be safely affirmed that it ex- 
ceeds in amount the highest number which has met to- 
gether for several years to decide on any public measure. 
Sometimes fifteen or twenty, seldom more than two or 
three hundred, persons, accidentally collected, do all the 
business of a Town that contains near seven thousand 
voters. Yet even this irregularity is better, than if every 
citizen did his duty in attending, for there is no building 
which could contain the assembly: deliberation in that 
event would be utterly impracticable, and the present 
form of Town government would be shown at once to be 
absolutely impossible. ”’ 


Gentlemen here present, familiar with town meetings, will 
recognize the truth of these general statements as applied to 


the conditions of today. 

It is not necessary here to consider how persuasive the argu- 
ment was in favor of a city government of Boston in the delib- 
erations of the several committees that ‘‘the county authori- 
ties, especially the justices, fail to do well what town business 
was entrusted to them, and because the administration of jus- 
tice was bad, especially where the violations of town laws was 
involved. ’’2? 

In 1915 the Legislature passed an Act entitled ‘‘An Act to 
Provide for Precinct Voting, Limited Town Meetings, Town 
Meeting Members, a Referendum, and an Annual Moderator 
in the Town of Brookline,’’ (Special Acts of 1915, Chap. 250) 
to take effect upon its acceptance by the Town of Brookline, as 
therein provided. 

The Town of Brookline accepted the Act and since its ac- 
ceptance the business of the town meeting, other than the elec- 





22 See Ernst Constitutional History of Boston, p. 73, Vol. 3. History of 
Suffolk County, and Reports of the Various Boston Committees herein re- 
ferred to. 
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tion of officers, has been transacted by the limited town meet- 
ing authorized by the Act. 

By the adoption of the 29th article of amendment to the 
Massachusetts Constitution in 1885 the General Court was 
authorized ‘‘to provide for the inhabitants of the town more 
than one place of public meeting within the limits of each town 
for the election of officers under the constitution, and to pres- 
eribe the manner of calling, holding and conducting such 
meetings. ’’ 

The practise in Brookline is that under the precinct voting, 
authorized by the amendment and the legislation enacted to 
earry it into effect, the representatives elected to the repre- 
sentative town meeting are elected in the several precincts 
established in the town, greatly to the convenience of the 
voters in different sections of the town who were thereby re- 
lieved of the necessity of attending, often at great inconveni- 
ences, the town meeting and were represented by their chosen 
delegates. 

The effect of that clause in the amendment which provides 
that ‘‘all the provisions of the existing Constitution incon- 
sistent with the provisions herein contained are hereby an- 
nulled’’ does not appear to have been considered. 

The operation and effect of this representative town meeting 
system has been so satisfactory in Brookline that it furnishes a 
most persuasive argument for its adoption in the other towns 
in Massachusetts whose population exceeds twelve thousand.?% 

In 1918 a general bill was reported entitled ‘‘An Act Rela- 
tive to the Administration of Town Affairs and to Authorize 
the Adoption of a Limited Town Meeting,’’ and while pending 
in the Senate was submitted to the Justices of the Supreme 
Court for their opinion upon two questions,— 


‘*First: Has the General Court the power, under the 
Constitution of the Commonwealth, to pass a general law 
enabling such towns as may adopt its provisions to substi- 
tute for the town meeting form of government, in which 
every qualified voter of the town may participate, a form 
wherein the town meeting shall consist of a certain per- 





23 See the remarks of Alfred D. Chandler, Esquire, at the annual meeting 
of the Massachusetts Bar Association and which, at the request of the Editor, 
have been extended for publication in this number of the Quarterly. I beg 
to refer to the statement of Mr. Chandler, a recognized authority on limited 
town meeting, for a more detailed statement of the results in Brookline. 
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centage of the voters elected as town meeting members, 
so-called, by the voters at large? 

Second: Would House Bill Number 1441, above men- 
tioned, as passed to be engrossed by the House, be con- 
stitutional if enacted ?”’ 


This bill, so far as is material to our inquiry, follows sub- 
stantially the provisions of the Brookline Act, above men- 
tioned, and may be briefly summarized as directing the select- 
men of any town that shall accept the Act, to divide the Town 
into voting precincts, and authorizing the registered male 
voters in each precinct to elect by ballot six per cent. of such 
voters in such precinct, other than the officers designated in 
section 3, as town meeting members at large, such elected vot- 
ers to be town meeting members of the town. Except as other- 
wise provided in the Act, any town meeting held under its 
provisions, 


**shall be limited to the voters elected under section 2 
together with the following designated as town meeting 
members at large, namely, any member of the General 
Court of the Commonwealth of Massachusetts who is a 
registered voter of the town, the moderator, the town 
clerk, the selectmen, the town treasurer, the town account- 


ant, the town counsel, the town collector of taxes and the 
town auditors, the road commissioners, superintendent of 
streets or highway surveyor, the assessors, the water or 
sewer commissioners, the school committee, the members 
of the finance commission or committee, and the chairman 
of any board constituted by law or by vote of the town.’’ 


The articles in the warrant relating to the election of town 
officers, to granting licenses for the sale of liquors, and 4ll 
matters to be acted upon and determined by ballot, were to 
be acted upon and determined by the voters of the town in 
their respective precincts. All other articles in the warrant 
for any town meeting were to be acted upon and determined 
exclusively by town meeting members. It was provided fur- 
ther that— 

‘Tf at any limited town meeting a vote was passed 
authorizing the expenditure of twenty-five thousand dol- 
lars or more as a special appropriation, such vote shall not 
become operative until after the expiration of five days, 
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exclusive of Sundays and holidays, from the dissolution of 
such meeting.’’ 


If within five days a petition signed by not less than twenty 
voters from each precinct is filed with the selectmen, the select- 
men and moderator shall within fourteen days present the 
question to the voters at large convened in a special town meet- 
ing, to be held for the purpose. 

The authority of this limited town meeting was still further 
restricted by Section 10. 


‘‘This Act shall not abridge the right of the voters or 
citizens of a town to hold general meetings according to 
any right secured to them by law or by the Constitution 
of the Commonwealth; nor shall this act confer upon any 
limited town meeting the power finally to commit the town 
to any measure affecting its municipal existence or making 
any change in the form of its government, without action 
thereon by the voters of the town at large.’ 


And the Act was not to take effect except by an affirmative 
vote of a majority of the voters at an annual town meeting 
upon petition of ten per cent. of the registered male voters of 
the town filed with the selectmen at least thirty days prior to 


such annual town meeting. 

The Court cited the exposition of the law, as set forth by 
Mr. Shaw, afterwards Chief Justice, a member of the Conven- 
tion of 1820, and the leading supporter of the Second Amend- 
ment to the Constitution, proposed by that Convention, which 
exposition ‘‘was adopted in substance in Hill v. Boston, 122 
Mass. 344-354-356, and was recognized in Lareom v. Olin, 160 
Mass. 102-104,’’ and advised that— 


‘<The Second Amendment to the Constitution provides 
the only method by which the General Court can erect 
the representative in place of the direct form of munici- 
pal government.’’?4 


By that Amendment— 


‘‘No sueh government shall be erected or constituted 
in any town not containing twelve thousand inhabitants, 
nor unless it be with the consent, and on the application 
of a majority of the inhabitants of such town, present 

* Opinion of the Justices, 229 Mass., p. 609. 








and voting thereon, pursuant to a vote at a meeting duly 
warned and holden for that purpose.’’ 


The Justices further say— 


**It is plain that the proposed bill is not framed in ac- 
cordance with that amendment. Its provisions are not 
limited to towns of twelve thousand inhabitants, as there- 
by required, but are quite unhampered in that particular. 
The smallest town may adopt it. Moreover, the establish- 
ment of a city or other municipal government, representa- 
tive in its nature, cannot be made by general law, but 
only by special act, passed on the application of the town 
pursuant to a majority vote of its inhabitants voting 
thereon. The reason for that is that under the second 
amendment the first step must be taken in each instance 
by the town and not by the General Court.’’ 


For these reasons the Court felt constrained to answer each 
of the questions submitted in the negative. 

Fortunately the Court reached that conclusion only upon 
the particular bill submitted, for it is obvious that the limited 
town meeting was not intended or designed for the smaller 
towns, whose qualified voters could readily meet in their ac- 
customed places of assembly, and secondly, a change so import- 
ant in the administration of town affairs ought not to be 
adopted by a narrow majority at a single meeting. The re- 
quirement of the second amendment that the Legislature 
should not act except with the consent and on the application 
of a majority of the inhabitants of the town present and voting 
at a town meeting duly called for the purpose, and that then 
the act of incorporation, if the legislature approved the appli- 
cation of the town, must again be submitted to the town for 
its acceptance in accordance with the uniform practise, affords 
a desirable and adequate security against a hasty and ill-con- 
sidered change. 


‘‘The practical construction put upon the proviso has 
been that the town must first make an application to the 
General Court by a vote of its inhabitants, and, if an act 
of incorporation is passed pursuant to the application, 
that the act must be submitted for acceptance to the in- 
habitants. Whether two meetings and two votes are nec- 
essary or not, certainly there must be an application and a 
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consent manifested by a vote pursuant to the proviso.’’ 
Lareom v. Olin, 160 Mass. 108. 


Moreover, under the Second Amendment in the opinion of 
the Court, the proposed change in the form of town govern- 
ment cannot be made in towns of less than twelve thousand 
inhabitants. The number of male voters in proportion to the 
population is variously estimated as from one fourth to one 
sixth of the total number of inhabitants. Assuming for the 
purposes of argument the conservative proportion of one sixth, 
there would then be in a town of twelve thousand inhabitants, 
at least two thousand qualified male voters, who could have 
the right if they chose to exercise it, to attend the town meet- 
ing, deliberate, act and vote. The town meeting system has 
endured to the present time because the great majority of the 
qualified voters did not care to assemble in the town meeting 
and deliberate, act and vote. It is rarely, I suppose, in most 
towns that the average attendance at all the town meetings in 
a year is as large as the number of voters who under the pro- 
posed act would have constituted the limited town meeting. 
Some years ago I had occasion to investigate the number of 
qualified voters who attended and voted at town meetings in a 
town now of over twelve thousand people, and the diligence of 
the town clerk failed to bring to my attention any recorded 
vote where the total vote of all persons voting exceeded two 
hundred and fifty. The permanence of the town meeting then 
which won the admiration and approval of Jefferson and 
DeTocqueville, neither of whom I suppose ever saw a town 
meeting, would today be practically impossible in a town of 
twelve thousand or more voters, if it were not for the indiffer- 
ence and neglect of their duties as citizens by three-fourths of 
the qualified voters. I notice that there recently has been 
adopted an amendment numbered in the list of amendments 
submitted by the Constitutional Convention as the Fourteenth, 
which provides 


‘“*that the General Court shall have authority to provide 
for compulsory voting at elections, but the right of secret 
voting shall be preserved.’’ 


It is difficult to see how the vote of the indifferent, uninformed 
and reluctant voter, who is led to the polls by the sheriff or 
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driven there by fear of criminal prosecution, will contribute 
much to the cause of good government. As under the amend- 
ment the right of secret voting is preserved, it may well be that 
even the end sought by the amendment will fail of accomplish- 
ment. ‘‘You may lead a horse to water but you cannot make 
him drink.’’ But the amendment expresses the growing con- 
viction that the indifference of the voter to his public duties 
needs legislation to correct it. Argument and persuasion alone 
are not adequate in the opinion of the advocates of this amend- 
ment to meet an evil which, if not increasing, is at least more 
apparent. 

In this connection it may be well to note that the return of 
votes on the articles of amendment to the Constitution sub- 
mitted by the Constitutional Convention, given in the several 
cities and towns on the 5th day of November, 1918, shows that 
no one of the nineteen amendments received a majority of the 
votes of all persons who deposited their ballots at that election. 
While those who voted in the affirmative outnumbered those 
who voted in the negative, it appeared that the number of 
blanks on fifteen of the amendments, namely Article 5 to 19 
inclusive, were in each case in excess of the number of Yes 
votes. A more striking illustration could hardly be furnished 
of the popular lack of interest in, or of the popular ignorance 
of the provisions of those amendments, when it appears that of 
the voters who deposited their ballots at the last November 
election more refrained from voting on these several amend- 
ments than voted in favor of them. 

What form the legislation necessary under the amendment 
will take to accomplish the desired result is not clear. But the 
evil which it is sought to correct is less marked in the election 
of officers than in the deliberative town meeting. If its pass- 
age stimulates an increased attendance at these meetings one 
result will be that some change in the form of town govern- 
ment will be immediately necessary to meet the new con- 
ditions. Assume it to be a fact, as the zealous advocates of 
woman suffrage so positively assert, that the elective fran- 
chise will soon be granted to woman, and that she will eagerly 
avail herself of the privilege, then in the populous towns some 
form of representative town meeting will be still more im- 
perative when you double the number of qualified voters. 

If it is now necessary to grant the right to make the change 





] 
t 
e 
le 
e 
f 
y 
S 
d 
e 
f 
r 


a 
' 


73 


when the number of inhabitants is twelve thousand, it will 
be no less necessary when the suffrage is granted to women to 
fix the requisite number of inhabitants by some new amend- 
ment at six thousand. By the census of 1820 there were but 
two towns in the state with a population of over twelve 
thousand, Boston and Salem. By the census of 1915 there 
were eighteen towns in the state with a population exceeding 
twelve thousand, and thirty-eight towns with a population 
between six thousand and twelve thousand. 

For nearly three hundred years the towns of Massachusetts 
have on the whole wisely met the new, varying and increasing 
problems of town government which each generation of its 
townsmen have had to face. They have made mistakes but 
they have made no failures. New occasions have taught new 
duties. As the old order changed they have dealt with the 
new conditions as wisely as they grappled with the problems 
of an earlier day. Happy years of peace and prosperity have 
not unfitted them to face the bitter years of war and hard- 
ship. It is not a mere sentiment which has attributed to 
towns certain prescriptive powers and rights which are not 
enumerated in statute or constitution. Some have thought 
that these towns enjoyed and possessed many, if not all, mu- 
nicipal powers and rights not expressly denied to them by 
the statute and constitution. There are many instances where 
the statute which purported to grant new powers and author- 
ity to towns has but followed the exercise of that authority 
by many towns upon their own initiative. Long familiarity 
with town government and the town meeting has but impressed 
me the more with the conviction that these New England 
townships ‘‘have proved themselves,’’ as Jefferson said: 


‘‘The wisest invention ever devised by the wit of man 
for the perfect exercise of self government, and for its 
preservation. ’’ 


As a human instrument it has, of course, its weakness and 
defects, but the persuasive argument for its preservation is 
the fact that no substitute with less weakness and fewer de- 
fects has yet been devised. 

One great factor of safety in the town organization is its 
elasticity and adaptability to changed conditions and new 
and increasing needs and duties. 





The more one studies the conditions of the present and the 
needs of the immediate future, the stronger becomes the con- 
viction that in these populous towns the permanence and 
security of town government can alone be maintained by the 
adoption of that ferm of deliberative government which I 
have here called the ‘‘representative’’ town meeting. 

Of necessity the interests and activities of municipalities 
have been largely directed for more than a year by centralized 
authority outside of their own borders. Under peace con- 
ditions, national interference in many important particulars 
will be discontinued, and the attention of these municipalities 
will once more be mainly directed to the management of their 
local affairs and the consideration of important and pressing 
problems affecting their local prosperity. It is reasonably cer- 
tain that the interest in these local questions will be more 
general than in the past, and that the new problems which 
will arise will appeal more strongly to the voter than those 
of former years, and seem more directly to concern his per- 
sonal welfare. The result, therefore, will be a more wide- 
spread activity and a larger attendance at the town meeting. 

The reason for an early adoption by the larger towns at 
least, of some form of representative town meeting, varying 
in form by reason of local conditions, is therefore the more 
imperative. The earlier this condition is recognized and the 
change after careful consideration made, the less danger of 
possible embarrassment and loss. 

The greater the problem the more essential that discussion 
and deliberation shall precede action, and action can only be 
wise and helpful when preceded by that discussion and de- 
liberation in which those who are to act are present and take 
part before they decide. 

To the solution of these problems the Massachusetts towns 
may direct their energies with pride in the past, confidence 
in the present and hope for the future. 

In the words of that verse of Scripture from which Judge 
Davis took the Motto for the Boston Seal: 


‘**Sit Deus nobiseum sicut fuit cum patribus nostris.’’*5 





% Memorial Hist. of Boston, Vol. III., p. 225. 





NOTE ON THE EFFECT OF THE ADVISORY OPINION 
OF THE JUSTICES. j 


After the address by the president, the discussion took 
place, which is hereinafter printed. 

As some of the views expressed differ from the views ex- 
pressed by the justices of the Supreme Judicial Court in the 
advisory opinion reported in 229 Mass. 601, it is well to remem- 
ber what the justices are constantly trying to impress upon the 
minds of the bar as well as of the Legislature and of the public 
at large when these advisory opinions are expressed. They are 
not the judgments of the court sitting as a court, but are ex- 
pressions of the individual opinions of the justices given at 
the request of the legislature without hearing argument upon 
the questions propounded to them, and often necessarily ren- 
dered without an opportunity for extended examination of 
the history of the subject. 

The Constitution provides that the legislature may ask the 
justices of the Supreme Judicial Court for their opinions in 
this way and it is the constitutional duty of the judges to 
give them upon such request for the assistance of the legis- 
lature, but there is a natural tendency in the minds of the bar 
and of the legislature to forget that these opinions are not 
judicial decisions and that the court is not in any sense 
bound to follow their own opinions if the question comes up 
later in a contested case before the judges sitting as a court, 
and is argued by counsel on each side. 

The nature and history of the constitutional duty of the 
judges to render opinions at the request of the legislature has 
already been explained in this magazine in Chap. XI. of the 
Constitutional History of the Supreme Judicial Court of Mas- 
sachusetts, 2 Mass. Law Quart. 542, but it cannot be too often 
referred to because of the common tendency to forget the 
difference between these advisory opinieps and the decisions 
of the court made in litigated cases after argument. 

The judges would naturally prefer not to render these 
opinions upon matters pending before the legislature, but 
they are bound by the constitution to do so and, as was stated 
in the chapter, above referred to, of the history of the court, 
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‘*So long as the fact that such opinions are advisory only is 
clearly understood . . . the existence of the power in the 
legislature to obtain such opinions seems to serve a very use- 
ful purpose in our state system.”’ 

The latest statement by the court in regard to such opinions 
is that of Chief Justice Rugg, in Perkins v. Westwood, 226 
Mass. 268, 271. 


‘‘These opinions, as has been decided repeatedly, are 
purely advisory, are given without the benefit of argu- 
ment, and are formed and expressed under such circum- 
stances that they cannot be considered as binding author- 
ities and are open to reconsideration and revision. They, 
however, presuppose ‘that the subject to which’ they 
relate has ‘been judicially examined and considered.’ 
The justices, when called upon, sitting as a court, to deal 
with such questions again, regard it as their ‘duty most 
sedulously to guard against any influence which might 
flow from . . . previous consideration’ of the same 
questions in their advisory capacity.’’ 


It is submitted, therefore, that the advisory opinion has not 
so far closed the discussion of this subject as to prevent legis- 


lative and town action without any further constitutional 
amendment. 


F. W. G. 





DISCUSSION. 


As Alfred D. Chandler, Esq., a member of this association 
who took the leading part in the following discussion is an 
authority on the history of the development of New England 
towns and the man who planned the Newport and Brookline 
experiments in representative town government, he was asked 
to extend and annotate his remarks in order that this dis- 
cussion in connection with the President’s address might con- 
tain a more complete account of the history of and reasons 
for the representative plan than is to be found elsewhere. 


PUBLICATION COMMITTEE. 


Mr. Houuis R. Bamey.—I would like to ask whether any 
further constitutional amendment is needed in order to have 
these representative town meetings? 

THE PRESIDENT.—NO, sir. 

Mr. BatteEy.—The opinion of the court does not require it? 

THE PRESIDENT.—No other amendment. There are some 
gentlemen here from Brookline who are very familiar with 
the question there. I think the association would be in- 
terested to hear from them as to the operation of that form 
of meeting in the town of Brookline. I see Mr. Chandler, 
whom I ealled the father of the limited town meeting pro- 
ject, is here, and we would be very glad to hear from you, 
Mr. Chandler. 


REMARKS OF ALFRED D. CHANDLER. 

Mr. Aurrep D. CHANDLER, of Brookline.—Mr. President, I 
came here to hear you rather than to be heard; but I am very 
glad to express the great pleasure and advantage that I have 
derived from your admirable address. 

I like your word ‘‘Representative.’’ That was the term 
adopted by the City of Newport, Rhode Island, when its city 
charter of 1853 was given up in 1906 for its present limited 
or elective town meeting system, though it retains the offices 
of Mayor and Aldermen, corresponding to Selectmen in 
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towns. Instead of naming their governing body, of 195, a 
‘‘Limited Town Meeting’’ they call it a ‘‘Representative 
Council.’’ The report in 1905 to the citizens of Newport by 
the special committee of twenty-seven leading tax payers 
from New York and Newport is an able document upon this 
matter of municipal government in New England.' 

The present charter for Newport, passed April 19, 1906, by 
the General Assembly of Rhode Island, and without any al- 
teration of the bill, was accepted by the voters of Newport, 
June 6, 1906, and antedated a similar Act for Brookline in 
Massachusetts by nine years, though it originated from the 
suggestions made to the Newport committee by the same party 
who made it for Brookline, and after many years of con- 
sideration of the anticipated issues. That representative 
method has been well tested in Newport for more than a 
decade. Newport, however, has not meanwhile been free from 
political agitators, who on occasions have sought in that City, 
and through the Legislature of Rhode Island, to alter New- 
port’s charter, but every time—the latest within two or three 
weeks—the popular and official decisions have been adverse to 
any change, and the Representative Council, a body of 195 
members, chosen from the several wards of the City, continues 


to legislate successfully for Newport. There has resulted a 
stronger civic interest in its municipal affairs, the change has 





1The power to create Cities as well as to regulate municipal administra- 
tion by Limited or Elective Town Meetings or Representative Councils, has 
been inherent in the General Courts and General Assemblies of New Eng- 
land States from their foundation under Royal Charters. 

As early as 1784, Newport, R.I., with a population of about 5,500, was 
first made a city by the General Assembly of Rhode Island under its then or- 
ganic law the Charter of 1663. Rhode Island did not have a State Consti- 
tution -until 1843. In 1787 Newport’s city charter was repealed by the Gen- 
eral Assembly and Newport reverted to the town form of government until 
1853, when it again obtained a city charter which was continued until 
1906, when its present Representative Council organization was adopted 
and now prevails. 

In Connecticut five cities were created as early as 1784, namely: New Ha- 
ven, New London, Hartford, Middletown, and Norwich, all by the General 
Court of Connecticut under its Charter granted by Charles II. in 1662. 
No other cities were created in Connecticut for over half a century until 
1836 when Bridgeport became a city. The present State Constitution of 
Connecticut was adopted in 1818. Neither the Constitution of Connecticut 
nor that of Rhode Island makes specific provision for incorporating cities. 
The power is inherent. 

When the Hon. Lemuel Shaw was asked in 1821 to draw the first charter 
for the City of Boston, he had as New England precedents the charters of 
the six cities above named. See now: Private Laws of Conn. (Compiled 
1837), Vol. I., Title xi, Cities, pp. 354 to 467. 
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improved that city, and has mitigated differences between the 
contingent from cosmopolitan New York and that of insular 
Newport. 

In Brookline, in the geographical centre of a great Metro- 
politan District, and with about the same population as isol- 
ated Newport, though having about double its valuation, the 
elective or limited town meeting tests have wrought notable 
results. In Brookline with its 36,000 people we find the larg- 
est town in New England and the largest municipal business 
the world has known under town meeting administration, yet 
well done, at less expense than under a city charter, and with 
politics excluded.? 

This year, 1918, there has been but one town meeting in 
Brookline for the purposes of deliberation and appropriations, 
though another is to be held in a week or two (December 17), 
making but two such town meetings in the year for a com- 
munity surrounded by cities of a population of about 750,000, 
and not like an isolated town in the interior, or like Newport, 
R.I., which has no metropolitan conditions to meet ; but Brook- 
line contends substantially with all such administrative prob- 
lems as devolve upon its neighbor Boston, except those of tide 





2When the town of Boston became a city in 1822, with a population of 
about 43,000, its debt was about $100,000, and its expenses that year ap- 
pear to have been only $249,170; whereas Brookline’s municipal debt in 
1918 was about $1,328,000 (exclusive of its share of State, County and 
Metropolitan debts, or about $5,500,000, a grand total of nearly $7,000,000), 
and the disbursements: by its town treasurer that year were $2,483,746, ex- 
clusive of temporary loans. Brookline is the fourth largest contributor to 
the State Tax, the order being Boston, Worcester, Springfield, Brookline. 
Brookline’s State tax exceeds that paid by all the thirty-two towns and 
cities of Berkshire County, it exceeds that of all the forty-nine towns and 
cities of Franklin and Hampshire Counties. The revenues and expendi- 
tures of Brookline for the year ending 1906 exceeded those reported (State 
not municipal) of either New Hampshire, Vermont, or Rhode Island. 
Brookline’s expenditures last year were more than double those of Athens at 
the height of its glory in the brilliant age of Pericles (according to Grote, 
about 1,000 talents, or about $1,000,000 annually). 

Brookline’s main asset is real estate. In 1916 the real estate was nearly 
double that of the personal or $80,335,400 real and $48,083,400 personal. 
Under the new state income tax law the real estate in 1918 was assessed for 
$83,921,600 and the personal for but $9,719,600. The rate of taxation in 
1918 was $15.30 per $1,000. 

Compilations show that where the ten largest taxpayers in Brookline paid 
but 7 per cent. of the total taxes, yet in a dozen other Massachusetts towns 
that per cent ranged from 20 to 96 per cent. Also where the largest tax 
paid by any one estate in Brookline was about 2 per cent. of the whole, that 
in nearly a dozen other towns ranged from 8 to 62 per cent. And that the 
percentage of tax on personal estate is much larger in many Massachusetts 
towns than in Brookline, which was 33 per cent., twenty-six other towns 
exceeding that by from 36 to 69 per cent. 
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water front, and Brookline’s administration is a credit to the 
State. Fewer town meetings for deliberation have been held 
of late in Brookline than were held a century ago, though the 
volume of its business is a thousand fold more. The amount 
and despatch of its municipal business under the present sys- 
tem is greater, swifter, and safer than ever known, and adapt- 
able to far ‘larger operations. The number of articles in the 
town meeting warrants for this year is but 30, or less than 
one-half the number—65—in the warrants for 1916. The 
Executive, Legislative, and Judicial Departments of Massachu- 
setts are justified in sustaining such an example of municipal 
leadership now substantiating chosen representative councils 
for large towns, as superior to that hap-hazard, mischievous 
system of chance representation therein which subverts direct 
democracy, and which therein overrides ‘‘the fibre of our in- 
stitutions when the constitution was adopted,’’ though that 
may still be the ‘‘vital feature’’ for small towns.® 

I listened, Mr. President, with special interest to what you 
said as to the power of the General Court to authorize city 
charters or to provide for convenient and efficient administra- 
tion of towns, over which the General Court has for over two 


centuries been supreme, save as restrained by the Constitution. 
Under the original Constitution the only provision on this 
score related to certain matters of election (Con. of Mass., 
Part Second, Ch. II., See. I, Art III.), but there was no 
restriction as to the organization or regulation of municipali- 





%A convenience in the limited town meeting system over the usual City 
Council method appears in the very few town meetings for deliberation during 
the year, as compared with the frequency of City Council meetings. The 
ratio is about 1 to 10 in favor of town meetings. 

Average 
Number 
Annually 
srookline 3 or 
Newport, R. I. 3 or 
Boston 40 to 5 
Cambridge about 
Lowell = - . 30 to 
Lawrence ™ 7 oa about 
Lynn P sas : about 
Worcester ° - = 25 to ; 
Springfield 
Fall River 
Somerville 
Waltham is ‘ om about < 
Newton = . . 20 to 
Quincy . 
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ties for purposes of deliberation and general administration.* 
If, in the forty-year period from the adoption of the Consti- 
tution in 1780 to its amendments in 1821, there had been a 
serious doubt as to the power of our General Court to do what 
had already been done in other New England States in creat- 
ing cities, and in Massachusetts in regulating municipal gov- 
ernments, would the successive attempts and able reports by 
leading statesmen, lawyers, and citizens in support of a ‘‘City”’ 
or of a ‘‘Town and City’’ charter for Boston, or for a ‘‘Town 
Council’’ for Boston, and which you, Mr. President, have now 
so fully presented, have been so often and so seriously under- 
taken, submitted and voted upon? 
The Committees’ report of 1815 for a form of government 
‘for Boston, similar to Brookline’s present limited town meet- 
ing form, was rejected by a majority of only 31 in a total vote 
of 1871. That report of 22 leading citizens reveals no serious 


The General Assembly of Rhode Island under its Charter of 1663, the 
General Court of Connecticut under its Charter of 1662, and the General 
Court of Massachusetts under both the Charter of 1629 and that of 1691, 
were all invested with full power and authority to make all manners of 
wholesome and reasonable orders, laws, statutes, ordinances, directions, and 
instructions for the good and welfare of the country, and for the govern- 
ment and ordering thereof, and of the people inhabiting the same, etc., 
ete. (Story on Con., I., pp. 45, 59, 65), and by the Constitution of Massachu- 
setts, adopted in 1780, like power was continued and conferred upon its 
General Court. (Con. Mass., Part Sec., Ch. I., Sect. 1, Art. IV.) 

The power to create “plantations,” “towns,” “townships,” (9 Gray, 485) 
and “cities” under those Charters and subsequent State Constitutions, though 
not expressly given yet followed by implication, and was repeatedly exer- 
cised, for in the interpretation of Charters and Constitutions “there is no 
solid objection to implied powers.” (Story on Con., I., Sec. 433.) 

setween 1780 and 1820 such powers were recognized again and again in 
Massachusetts by the Boston Committees which reported upon the regulation 
of municipal administration for Boston, the General Court having again 
and again exercised such implied powers as to towns under the Charters of 
1629 and 1691. 

Weymouth v. Co. Com., 108 Mass. 142, 144. 
Com’Ith vy. Plaisted, 148 Mass. 375, 386. 


Among numerous Provincial Acts to regulate the organization and ad- 
ministration of municipalities may be especially named two of the earliest: 


1. “An Act for Regulating of Townships, Choice of Officers, and set- 
ting forth their Powers.” Chap. XIII., Acts and Laws, 1692 
(Eleven sections). 

2. “An Act for the better Regulating of Town and Proprietary Meet- 
ings.” Chap. VII., Acts and Laws, 1715 (Three sections). By 
the above: “Town Meetings for the choice of Representatives 
were to be regulated by the Selectmen.” This was preserved 
in the Constitution (Part Second, Ch. I., Sec. II., Art. II., and 
Ch. II., Sec. I. Art. III., Rev. Laws, pp. 24, 28). It relates 
to elections, and not to deliberative meetings, and the Brook- 
line Special Act of 1915 carefully distinguishes these functions. 
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Constitutional obstacle. Boston had already, since 1805, been 
divided into Wards; and a Legislative Act complying with 
election requisites of the constitution could easily have been 
drawn (as Judge Samuel Dana affirmed in the Convention of 
1820, Report, p. 88), and could also have covered deliberative 
requirements, as in the present Brookline Act. To ignore the 
facts which you have now presented would be unjust to the 
honored men whose public records upon this issue early in the 
last century are so significant and so attainable, but which for 
a long period appear to have been overlooked, or misunder- 
stood. 

In Brookline’s ease (A Special Act. Acts of 1915, Chap. 
250), it was not the Second Amendment that applied. Brook-— 
line, having fully three times 12,000 inhabitants (36,000), 
yet did not seek a ‘‘city’’ charter, whether a city charter as 
contemplated in 1820 or any city charter existing today. <A 
city charter was just what Brookline did not want. It wished 
to avoid the introduction, into its municipal affairs, of State 
and National polities which the Legislature now recognizes and 
encourages in city charters, and which tend to enfeeble muni- 
cipal public spirit and to promote the election of incompetent 
and unfaithful officers. A city charter now involves much 
more than the innocent change an inexperienced populace 
contemplated a century ago, very much more than a mere 
change from a direct to a representative government, and very 
much more than the Hon. Lemuel Shaw and his Committee in 
1821 either wished or contemplated. It means a larger outlay 
for municipal administration, and the adoption now of a form 
of municipal organization upon which in America, as Lord 
Bryce has said, ‘‘Satan has turned his heaviest batteries.”’ 

The Brookline Act is decisively distinguished from ‘‘city’’ 
creations, in that it is less expensive to operate, is non-poli- 
tical, and perpetuates the best features of town government, 
wisely substituting a definite chosen representation for an in- 
definite chance representation, thus comfirming and strength- 
ening ‘‘the fibre of our institutions.’’ Brookline, like the 
once town of Boston, by its normal growth changed long ago 
from a direct democracy into a dangerous chance represent- 
ative democracy that imperilled its administration, until res- 
cued by its limited town meeting Act. 

The Court of Common Council of the City of London (not 
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the London County Council) has 232 members, the City of 
London comprising an extent of about one square mile(673 
acres) with a permanent population of about 30,000. Brook- 
line’s limited Town Meeting consists of about 260 members, 
the town’s area being nearly seven square miles (4,357 acres) 
and its population about 36,000. 

Election difficulties which formerly embarrassed Massachu- 
setts towns have long since been provided for by precinct 
voting (now Constitutionally sanctioned), and otherwise 
through general laws. By the Brookline Act the right of any 
voter to speak (but not to vote) in town meeting is preserved, 
and has frequently been availed of, and that Act does not 
conflict with any constitutional control of elections, or with 
general meetings secured to the people by the Constitution.® 

It is the Twenty-ninth Amendment (adopted in 1885), 
coupled with the long standing broad inherent powers of the 
General Court, that substantiated the Brookline Act.® 

That Amendment provides that the Legislature may author- 
ize precinct voting in towns for the election of officers under 
the constitution, and it expressly annuls ‘‘all the provisions 
of the existing Constitution inconsistent’’ with the provisions 
of that Amendment. 

But in our large towns precinct voting, if unaccompanied 
by relief for the organization and regulation of deliberative 
town meetings, would put a premium both upon civic neglect 
and upon conditions incompatible with municipal safety, con- 
ditions now intensified in Massachusetts by the admission from 
abroad of large numbers of people whose ignorance and poli- 
tical habits are so much at variance with native New England 
intelligence, education, and institutional development. At the 
time Brookline adopted its limited town meeting system be- 
tween fifty and sixty per cent. of its electorate were poll tax 
payers only, and about eighty per cent. of its electorate could 





5The Australian ballot system, which Massachusetts was the first State 
to adopt (1888), and the multiform safeguards of our present elaborate elec- 
tion laws requiring a chapter in the Revised Laws of 426 sections, provide 
relief in elections, of which our predecessors of a century ago knew as little, 
perhaps, as is commonly declared the ancient Athenians knew of modern 
representative government; though Aristotle affirms that representative 
government was practised in Mantinea, in the Peloponnesus. (The Politics, 
Book VI.) 


*That Act is entitled: “An Act to provide for Precinct Voting, Limited 
Town-Meetings, Town-Meeting Members, a Referendum and an Annual Mod- 
erator in the Town of Brookline.” Special Acts of 1915, Chap. 250. 
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not have gained entrance to its Town Hall, the seating capacity 
of which is about 800, or nearly double the seating capacity 
of the British House of Commons. The town meetings were 
therefore controlled by the first to arrive, or the strongest, and 
often by the least responsible, creating a situation that sapped 
the ‘‘vital feature of the town system of government’’ which 
has so long been recognized and is practicable in small towns, 
but is unavoidably lost in large towns. Today there are over 
6,000 legal voters in Brookline.” 

In your reference to what Chief Justice Shaw wrote in his 
opinion in the Charlestown annexation case of 1854 (Warren 
v. Charlestown, 2 Gray 94, 101), it appears that the Chief 
Justice distinguished between a town and a city organization 
by affirming that in the former: 


‘* All the qualified inhabitants meet, deliberate, act and 
vote in their natural and personal capacities, in the ex- 
ercise of their corporate powers; whereas under a city 
government this is dll done by representatives.”’ 


That opinion of about 5,000 words, written by the Chief 
Justice under pressure, as he admits, and when in his 74th 
year, was delivered three days after the arguments in Court. 
Unless that quotation is treated as a mere figure of speech, a 
mere theoretical supposition, it contradicts not only what Mr. 
Shaw and his Committee members reported to the town of 
Boston, in 1821, as to the ‘‘actual fiction’’ and ‘‘absolute im- 
possibility’’ of the operation of such a theory of municipal 
government in large towns, but about forty years later, in 
1893, Chief Justice Field in his opinion in the case of Larcom 
v. Olin, 160 Mass. 102, 107, properly omits the word ‘‘all’’ in 
his statement of the difference between a town and a city in 
this State, when as he says, ‘‘in a town the qualified voters 
meet together in town meeting,”’ ete. 

The ‘‘right’’ to vote in town meetings convened for delibera- 


™The Hon. Lemuel Shaw and his associate Committee members reported to 
Boston, in 1821, that: “If every citizen did his duty in attending, there is 
no building that could contain the assembly; deliberation in that event would 
be utterly impracticable, and the present form of Town government would 
be shown at once to be absolutely impossible.’ The Committee added that: 
—‘In fact the form of our town government has, through the increase of 
its inhabitants, become an actual fiction.” (A copy of this Report is in the 
3oston Public Library.) 
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tive purposes is not a substantive, a constitutional right, like 
that of life or liberty treated as a natural right; it is rather a 
political, statutory right,§ subject to Legislative regulation as 
occasion may require. ‘‘The mode of organization [for towns] 
required by the constitution,’’ to use words ascribed to Mr. 
Shaw, related solely to election purposes, not to deliberative 
purposes,—a vital distinction which appears to have been since 
overlooked, and the Second Amendment specifically refers to 
the conduct of ‘‘city’’ governments ‘‘for the election of of- 
ficers.”’ 

Mr. Shaw and his Committee, in their report in 1821, em- 
phasized the loss of even the statutory right to vote in town 
meetings in large towns when they reported that in Boston 
that right had already ‘‘ become an actual fiction.’’’ 

Municipal law, like the common law, grows. Not precedents 
alone, but experience as well, determines law. The Saxon 
character rebels against what is arbitrary, or unjust or what 
disregards political needs. ‘‘The Great Charter closes one 
epoch and begins another,’’ as Professor Stubbs wrote. 
Thomas Jefferson’s laudation of New England towns as 
‘‘the vital principle of their governments, that have proved 
themselves the wisest invention ever devised by the 
wit of man for the perfect exercise of self-government,’’ 
applied to the epoch of small towns with voters of native 
stock of a century ago. What, it is true, ‘‘was the fibre 
of our institutions,’’ now fails to strengthen the fabric 
with large towns, and becomes, as Mr. Shaw well said, an 
‘factual fiction,’’ unless fortified by the elective. principle 
for a new epoch. 

If it is definitive that ‘‘each qualified inhabitant of the town 
has an indisputable right to vote upon every question present- 
ed, as well as to discuss it, or there is no town meeting,’’ and if 
that is now to be construed as ‘‘the vital feature’’ of New 
England Town Meetings in large towns, then the larger the 
town the more illusive and visionary is that ‘‘right,’’ the more 
impracticable is the form of government, the more fantastic 


8 Revised Laws of Mas 
“h. 835., Sect. 12 
Ashley v. Three Justices, 228 Mass. 63, 81. 
Com. v. Plaisted, 148 Mass. 375, 383 to 386. 
Municipal Home Rule, Goodnow, p. 85. 
Chandler v. Boston, 112 Mass. 200, 204. 
8 OC. Y. OC. 779. 


s., Chap. II., Sect. 12; Acts of 1913, 
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is that ‘‘feature,’’ and the more significant becomes Mr. 
Shaw’s ‘‘actual fiction.’’ 

Alexander Hamilton points the corrective in the Federalist, 
No. LVILI., in these words: 


‘‘The elective mode of obtaining rulers is the char- 
acteristic policy of republican government.’’ 


The Second Amendment, of 1821, covers the constitutional 
election question when ‘‘an act of incorporation’”’ is sought 
specifically for ‘‘a city government,’’ in towns having over 
12,000 inhabitants. The simpler, effective Twenty-ninth 
Amendment, of 1885, covers the constitutional election ques- 
tion in all towns, annuls ‘‘all the provisions of the existing 
constitution inconsistent with the provisions’’ of that Amend- 
ment, and does not abridge or restrict the powers which the 
General Court has always possessed and has exercised over 
all towns in prescribing their organization and in regulating 
their administration. 

In Massachusetts according to Mr. Shaw (Mass. Convention, 
p. 192), and also quoted by Chief Justice Gray, in Hill v. 
Boston, 122 Mass. 344, 355: 


‘* Every town is to all substantial purposes a city. They 
are towns corporate, having the power of choosing their 
own officers and sending members to the General Court, 
with jurisdiction over all their local and prudential con- 
eerns.’’ . . . They possess all the powers and privi- 


leges of municipal corporations of Great Britain or in 
this country.’’ 


If then the General Court already possessed the power, as it 
did, to create towns that were ‘‘to all substantial purposes a 
city,’’ why was the Second Amendment necessary in the form 
that it took? The Constitutional point—it was the only es- 
sential point—as to elections, could have been covered as by 
the Twenty-Ninth Amendment. We now know that the 
Second Amendment in the form it took was not essential. 

Mr. Webster’s Committee on that Second Amendment had 
been instructed merely to report on an Amendment, if neces- 
sary, “‘to grant to towns, in certain cases, the powers and 
privileges of a city government’’ (Mass. Convention, p. 125). 
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To this day, even, there appears to be no epitome of the 
‘‘powers and privileges’ of borough or city governments in 
Great Britain (Gov. of European Cities. Munro, 1917, p. 
269). In 1820 there was a suspicion that ‘‘city’’ privileges 
might excite the jealousy of towns, and to allay that appre- 
hension Mr. Shaw came to the rescue with his sweeping at- 
tributes of the ‘‘ powers and privileges’’ of our towns, making 
them on that score the peer of any English speaking city at 
home or abroad! 

The ambiguity of the term ‘‘city,’’ and its undiscriminat- 
ing application in Great Britain and in the United States has 
been of long standing. 


‘*TIt has only been since the latter part of the 19th 
century that the official style of ‘city’ has, in the United 
Kingdom, been conferred by royal authority on certain 
important towns which were not episcopal sees.’’ (Encyc. 
Britannica. Title—‘‘City.’’) 
Manchester, England, was not entitled a ‘‘city’’ until 
1853. 

Liverpool, England, was not entitled a ‘‘city’’ until 
1880. 

Birmingham, England, was not entitled a ‘‘city’’ until 
1889. 


The Hon. Joseph Chamberlain was the distinguished Mayor, 
from 1873 to 1876, not of the City but of the Town of Birm- 
ingham, with a population of nearly half a million.® 

Whatever the defects in the recent proposed General Act 
(in 1918) ‘‘Relative to the Administration of Town Affairs 
and to authorize the Adoption of a Limited Town Meeting,’’ 
yet the Brookline Special Act of 1915 did not ‘‘abolish’’ in 
that large town the theoretic town-meeting form, the ‘‘vital 
feature,’’ and the ‘‘fibre’’ of our institutions. The theoretic 
or direct democratic form had in Brookline, years before and 
necessarily, ceased to exist; it had already ‘‘become an actual 
fiction.’’ The General Court, in Brookline’s special case, did 





*Contrast this with the Massachusetts Act of 1880 creafing Cottage City, 
in Dukes County, though not organized as a city, and subsequently in 1907 
changing its name to Oak Bluffs. It was always but a town. Its popula- 
tion is about 1,000. Charlton City, with a Post-Office of that name near, 
the heart of Worcester County, and Montague City, with a Post-Office of 
that name, in Franklin County, are yet not organized as cities. 
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not ‘‘abolish’’ what was not there. Under its broad, long- 
established powers it merely recognized and regulated exist- 
ing conditions for town meetings in Brookline. It merely 
passed a permissive Act giving to the electorate of Brookline 
the choice of retaining its then existing chance but in- 
creasingly dangerous representative town meeting form, or 
of adopting a chosen safe representative town meeting form, 
which, as the Act was drawn, complied with the average at- 
tendance at Brookline town meetings under its chance repre- 
sentative form. Brookline promptly accepted that permissive 
Act by a vote of about 3 to 1, and its successful operation at- 
tracts wide attention. 

The idea of ‘‘erecting and constituting’’ a ‘‘city,’’ whether 
a city as little understood as in 1820, or as now well-known in 
Massachusetts by many original city charters with their mul- 
tifarious amendments, but every such charter introducing 
polities and substituting a Mayor and Aldermen and City 
Council for Selectmen and town meetings, is wholly foreign 
to the motive or text of the modern Brookline Act, and there 
cannot rightly be read into that Act any such origin or pos- 
tulate. 

The prolonged, stormy Boston town meeting of late in 
December, 1821, and early in January, 1822, clamored for a 
‘‘eity’’ organization with Mayor and Aldermen, as con- 
templated by the Second Amendment. But Brookline in 1915 
recoiled from any such government. To maintain now that 
every ‘‘representative’’ form (chance or chosen) of local gov- 
ernment is synonymous with and to be legalized only under 
the ‘‘municipal or city’’ form as contemplated and authorized 
by the Second Amendment, would ascribe to that Amendment 
an unnecessary, even mischievous interpretation, in view of 
what the experience of an intervening century reveals, and 
in view of what the Twenty-ninth Amendment justifies. 

It is singular, as your references, Mr. President, confirm, 
that this distinction between the original constitutional re- 
quirements as to election, and their absence as to deliberative 
functions, has been passed unnoticed by our Courts, though 
it was twice affirmatively announced in the Constitutional 
Convention of 1820, by Judge Samuel Dana, of Groton, and 
by Mr. Samuel A. Welles, of Boston, the latter succinctly 
stating that: 


? , 
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‘‘The only reason for the resolution (for city charters) 
was on account of elections in large towns ;’’ and the for- 
mer stating that the Legislature had always exercised the 
power of granting acts of incorporation of any kind, 
though nowhere conferred in express terms, and that the 
difficulty as to elections could be easily overcome. (Mass. 
Convention, 1820, pp. 195-6, and pp. 87-8.) 


The boundary line between direct and representative gov- 
ernment in towns cannot and does not rest upon the arbitrary 
number 12,000 in the Second Amendment, determined as that 
was by no rule or principle, but which resulted from a com- 
promise between numbers varying from 5,000 to 30,000 con- 
sidered by the Convention of 1820, when restricting the right 
to apply for a ‘‘city’’ charter. 

The line between direct and representative government is 
drawn in each town by the limit of the seating or holding 
capacity of the Town Hall, or of the place of assemblage of the 
voters. In this State there are now probably between fifty and 
sixty towns where the town hall or place of assemblage in 
each is inadequate for the voters, many of those towns having 
less than 12,000 inhabitants. 

When that limit is reached in any town then direct demo- 
eracy for purposes of deliberation ceases, and representative 
(chance) democracy begins, constitution or no constitution, 
law or no law. When confronted with that condition in 
Brookline, long anticipated, carefully prepared for, and 
bound to be met in such a town having the choice of either (1) 
a commission form of government, or (2) a city charter, or 
(3) annexation to Boston, or (4) the retention of its present 
form adjusted to meet its requirements, we proceeded—pardon 
me for the rustic phrase—to souse the whole matter with a 
bucket full of horse sense,!° or rather to put into practical 
effect substantially what the distinguished Boston Committee 
of a century ago in 1815 recommended, carefully observing 
constitutional obligations and rights, but sweeping aside con- 
stitutional cobwebs. 





10 Professor Barthelemy of the Paris law faculty is reported last Novem- 
ber to have announced as his guiding principle that “when there is an ap- 
parent conflict between law and common sense, the solution is always found 
by following the latter.” 
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What Brookline and Newport have demonstrated, merely 
conforms, in this matter of expanding local government, to 
the fundamental principle established by our Federal Consti- 
tution (Art. IV., See. 4), which provides that: ‘‘The United 
States shall guarantee to every State in this Union a repub- 
lican form of government.’’ Not a democratic form. Those 
words republican and democratic do not, of course, refer to 
any political party, whether Republican or Democratic, or 
Federal or Anti-Federal, or National, or Progressive, or 
Middle-of-the-Road, or to whatever may be transitory ; but the 
term ‘‘republican’’ in the Federal Constitution refers to the 
permanent form of government which is guaranteed within 
each State. 

What is the difference between a republican and a demo- 
cratic form of government? Tersely put, it is this: The 
democratic form is government in person; the republican form 
is government by representatives. The republican form unites 
with democratic principles. It is representative democracy, 
and is adapted to a multitude where the democratic form is 
not. 

The republican form, representative democracy, is estab- 
lished, perforce, in any town in this State when its electorate 
has outgrown the limits of the seating or holding capacity of 
its town hall or meeting place. If not then limited and 
regulated, such a chance representative democracy in a grow- 
ing community tends to become what the Hon. Lemuel Shaw 
and his Committee considered as ‘‘absolutely impossible.’’ 

The imperfect Report that we have—and it is the only Re- 
port—of the Constitutional Convention of 1820, ought no 
longer to be a misleading instrumentality with any of the 
Departments of our State, or with any municipality, on this 
question of limited, elective, or representative town meetings 
for purposes of deliberation, as to which there is not and 
never has been any substantial constitutional doubt. 


u “The natural limit of a democracy is that distance from a central point 
which will just permit the most remote citizens to assemble as often as their 
public functions demand, and will include no greater number than can join 
in those functions. However small the republic may be, the representatives 
must be raised to a certain number in order to guard against the cabals of 
the few; and however large it may be, they must be limited to a certain 
number in order to guard against the confusion of a multitude.” (Federal- 
ist, Nos. XIV. and X.) 
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Whatever doubt might have applied to certain matters of 
election is now covered specifically for ‘‘cities,’’ of above 12,- 
000 inhabitants, by the Second Amendment of 1821, requiring 
special Acts (160 Mass. 102) ; and is also now covered speci- 
fically for all ‘‘towns’’ by the simpler Twenty-ninth Amend- 
ment of 1885, which annuls ‘‘all the provisions of the existing 
constitution inconsistent with the provisions’’ of that Amend- 
ment, and which leaves the General Court free to exercise its 
immemorial powers to make reasonable and wholesome laws 
to regulate the organization and administration of all towns 
as to meetings for deliberation. 
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Note. 

As illustrating the problems which Massachusetts must face 
and the resulting importance of local town and city government, 
as well as of the state government, Mr. Chandier has prepared, 
for the information of the bar, the following comparative table, 
the information in which is not easily obtainable. 


BONDED NET DEBTS OF STATES AND TERRITORIES. 
From the Commercial and Financial Chronicle for 1918, and other sources, 


$20,000,000 40 80 100 120 140 16 
New York — $180,600,366 | 
Mass. 85,059,905 
Mass. Met. Dist. 53,001,803 
California 39,367,500} 
Louisiana 28,935,500 
Virginia 20,: 
Maryland 
Tennessee 
West Virginia 
No. Carolina 
Alabama 
Hawaii 
Porto Rico 
Rhode Island 
So. Dakota 
Georgia 
So. Carolina 
Missouri 
Oklahoma 
Texas 
Utah 3,310,000 
Oregon 3,040,000 
Colorado 3,009,052 
New Jersey 2,843,236 
Idaho 2,818,750 
Mississippi 2,756,899 

Michigan 2,500,000 
Arkansas 2,000,000 
Maine 1,983,300 
Wisconsin 1,951,000 
Montana 1,663,000 
New Hampshire 1,431,002 
Delaware 991,785 
Arizona 897,972 
Vermont 736,131 
Nevada 650,500 
Florida 601,567 
No. Dakota 412,000 
345,615 

99,000 

None 
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Connecticut 
Illinois 
lowa 
Kansas 
Kentucky 
Minnesota 
Nebraska 
New Jersey 
Ohio 
Pennsylvania 
Washington 


TOTAL $559,576,199 





Average, per capita, about $5.50, for States with debts. 

New York, per capita, about $17. 

Massachusetts, per capita, about $24. 

Massachusetts, Metropolitan District, 39 municipalities, per capita, about $37. 

The above table does not include municipal debts, nor each State's share of from a 20 to a 30 billion dollar w# 
Massachusetts was assessed last year for Income and Internal Revenue Taxes, $191,814,298. 





FURTHER DISCUSSION. 


Mr. E. A. Wuirman.—Mr. President, your paper and the 
discussion seemed to carry with them the inference that the 
problem is one merely for the large town. But the method of 
representative meeting is as applicable to the city as it is to 
the town, and I would like here to suggest a proposition— 
several ingenious propositions of Prof. Beale of the Harvard 
Law School for the government of Cambridge, which even 
he was unable to get any substantial number of citizens to 
favor owing to the general prejudice in favor of the old form 
of city government. His plan was that all legislative mat- 
ters in the city should be referred to a council of uncertain 
‘number, having a tenure of office for one year or more, as the 
Legislature might determine, and any person in the city who 
could secure the signatures to his nomination paper or elec- 
tion paper of one hundred citizens, or any person whom any 
group of citizens might desire to be their representative, and 
for whom they could get the signatures of one hundred citi- 
zens, was thereby constituted a member of that council. The 
nomination was to be submitted to the board of registrars 
of voters and by them checked off and those voters were pro- 
hibited from signing any other nomination paper during that 
municipal year or period. The result would be, say in Cam- 
bridge there were fifteen thousand voters, if every voter could 
be reached and should express his preference, there would be 
a council of 150, who would meet at such times as the charter 
might provide. They would determine the appropriations 
and such legislative matters as would directly come before 
them, while the administrative functions would still be re- 
tained, in the city, by the mayor. 

THE PresmENT.—I should like to ask Mr. Williams, whom 
I see here, what is the total number of representative mem- 
bers in the limited town meeting in Brookline ? 

Mr. Frep H. Wiiu1ams.—Mr. President, we have nine pre- 
cincts, and as I recall there are twenty-seven members from 
each precinct, making 243. And then we have certain offi- 
cials—the members of the board of selectmen and the chair- 
man of the board of assessors and the water board and park 
commissioners, and so on—so that we have a total member- 
ship of 263 if all are present. 
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THE PRESIDENT.—How large an attendance do you get in 
your representative town meeting? 

Mr. Wiiuiams.—We have rising two hundred. 

Mr. Duputey P. Bamey.—Mr. President, I am very much 
interested in this representative town meeting. I live in the 
city of Everett and I suppose probably you have all heard of 
that city since a certain mayor who occupied the chair the year 
prior to the present certainly put it on the map in a most 
unenviable manner. He got in merely through the division 
of the vote among three candidates. His support was con- 
centrated and the others were divided. And yet last year, 
when he was up again against a single candidate, he came 
within two hundred of getting there, getting a very large 
vote, and there are many who think he will get elected again 
this year. And the reason is that for some reason or other 
we can’t get the better class of citizens to take an active part 
in city affairs, to vote or hold office. I think they would hold 
office if they could have the support of the better element of 
the community. But that is just the trouble. The man who 
makes a fight for good government is not supported and digs 
his political grave. That has been the general experience. 
If an official wants to continue in office he must be a sort of 
nobody, taking no very aggressive or decided action on any- 
thing, saying yes to almost everything and never doing any- 
thing to unsettle anybody’s nerves. I believe that a repre- 
sentative town meeting—and you might as well call it a city 
meeting—a representative body as large as this one in Brook- 
line—would be a great improvement. You would get a larger 
representation of all the elements in the city and you could 
find enough men, I think, who would render the limited ser- 
vice required in such a body and who would represent the 
substantial elements of the community, instead of a small 
coterie of young political aspirants who are in politics simply 
as adventurers. 

Now I believe it would be a great improvement if we could 
have a larger representative body elected for the legislative 
work of the city. I don’t know whether there is any way of 
getting rid of the mayor or not. I think if we could get rid 
of the mayor altogether the chances are that it would be a 
great improvement. Or if we could have the mayor elected 
by this larger assembly, I think that would be an improve- 
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ment—we would get a better mayor than we have been in 
the habit of getting. But a change in the direction of a 
town meeting is worthy of the thought of this body and of 
every other body of citizens who are interested in good 
government, for the government of our cities is the rottenest 
thing in our American political system, and it is poisoning 
the whole political body, because the cities are getting to be 
the overpowering force in the body politic. One of the solu- 
tions of good government for nation and state is the refor- 
mation of cities. I hope that this group will take some in- 
terest in disseminating public sentiment in favor of this 
larger legislative body for cities. 

Mr. GLEason.—I want to say a word of hearty commenda- 
tion of what they are doing out in Brookline. I moved out 
there a year or two before they adopted this system. I came 
from Boston; I was very familiar with Boston politics in 
the ward where I lived. I went out to Brookline a year or 
two before they adopted this representative system, and I 
studied it almost as an outsider, and I can say that it has 
worked splendidly. I have heard the gentleman speak who 
spoke for Brookline, and you would be surprised to see how 
splendidly that work is done. The streets are in fine con- 
dition. If you desire to have any repairs of a certain kind 
made they are done at once. They listen to all complaints 
with courtesy and examine with great care. Under the sys- 
tem that has been spoken of they have five selectmen, and 
you could not get better selectmen in the commonwealth. 
Everything is done for the benefit of the people. They are 
looking after the interests of the town of Brookline all the 
time from one end to the other. I was glad to hear Mr. Whit- 
man tell of the plan proposed for Cambridge. I believe, as 
Mr. Bailey has said, you don’t need any mayor. With this 
board of five selectmen you have a force large enough to gov- 
ern any city in the commonwealth. In Galveston and some 
other cities they have got better results by having the coun- 
cil with no mayor than by having the mayor elected for the 
office. I hope that this Bar Association will not only study 
the Brookline system but teach it and tell others about it. I 
believe if people from other towns and cities of this common- 
wealth could come out there and live for a while so as to see 
how the government works, day in and day out and week in 
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and week out and year in and year out, they would be con- 
vinced that that was the proper form of government for cities 
and towns throughout this commonwealth, and I hope that 
this organization will spread that information. Many have 
come to me and asked me how I liked it, ignorant entirely of 
what was going on. Perhaps a short pamphlet on this matter 
might be distributed throughout the whole commonwealth 
and each lawyer, each member of this organization, asked to 
study it for the purpose of disseminating the views among 
his constituents. 

Mr. Frep H. Wituiams.—Mr. President, I don’t want to 
throw any cold water, but you can have just as good gov- 
ernment in any of the towns today if the people want it. You 
will get just as good government as the people want, and the 
reason that my friend Gleason finds good government in 
Brookline is because the people as a whole want good govern- 
ment and they want efficiency on the part of their officials 
and they elect efficient men. You don’t have to have a repre- 
sentative form of town meeting in order to accomplish that. 
If the citizens of Cambridge or the citizens of Everett took 
hold and saw fit to elect good officers under their present sys- 
tem, they would get good government. Brookline is unusually 
well situated, fortunately situated. That is, the people who 
reside there are fortunate in having such a large body of in- 
terested citizens. Looking down from the rostrum on that 
town meeting you will see a judge of the Supreme Court, 
judges of other courts, the ex-president of the American 
Telephone Company, ex-speakers of the House, an ex-governor 
of this commonwealth; and so long as that class of men keep 
interested and so long as the citizens of Brookline see fit to 
elect them, you will have good government. But that repre- 
sentative form of town meeting might go to pieces if that type 
of men do not keep interested and are not elected. I think 
you have got to recognize that it is back to the people. They 
will get just such a form of government as they want. 

Mr. CLARENCE A. BUNKER.—Mr. President, may I ask Mr. 
Williams if the limited government has resulted in greater 
general interest in the town government? 

Mr. WiiuiamMs.—Well, it is pretty difficult to answer that 
question. I have watched with a good deal of interest. At 
the outset every one was interested, all the citizens, and they 
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have elected a fine body of men. I don’t believe there has 
been a legislature in the Commonwealth of Massachusetts nor 
a body of men assembled in the Commonwealth of Massa- 
chusetts that was superior to the personnel of the present 
town meeting of Brookline, with the exception possibly of the 
constitutional conventions of 1820 and of 1853 and the recent 
one. Whether they will keep up that interest I don’t know. 
I am in hopes, of course, that they will. But if Brookline 
ceases to be an attractive place to men of wealth or moderate 
means, men of education and interested in good things in the 
place where they live, why, then you may have just the same 
situation twenty-five years or fifty years from now that Ever- 
ett has. I don’t know that any one can foresee comparative 
results, but personally I believe in having the old-fashioned 
town meeting just as long as you can keep it and keep the 
interest of the citizens. But when you have such a condition 
as we had in Brookline it becomes impracticable. We had 
‘over 1,100 voters in Brookline at one meeting—1,130, as I 
remember, according to a poll—of whom only 800 could sit 
and 300 stood for three hours during the meeting, and it took 
us on a question indirectly affecting the salaries of firemen 
‘and policemen thirty minutes to poll the meeting in one 
instance and twenty-five in another, and unless you had 
somebody in control such a meeting might get away from 
the moderator and you could not dispatch business when you 
were appropriating two million dollars. So it was apparent, 
as Mr. Chandler said, something had to be done. We adopted 
that course which up to date has worked splendidly, carried 
on as it has been by an unusual body of men. 

JupGE Betu.—This is a question of a good deal of impor- 
tance, as I understand it. When we have finished revising the 
forms of city government and town government we are going 
to undertake a government of the world. I understand that 
is in prospect, and if we win at the foundation we may have 
some success there. If we fail in this matter we can hardly 
hope for success in the greater undertaking. 

Now I have been very much interested in town and city 
government ever since I was a voter, which was a good many 
years ago. When I was living in Lawrence I held various 
offices and had a good deal of inside management of the gov- 
ernment, and my experience has led me to the conclusion that 
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some form like that which has been said to have been devised 
by Prof. Beale will be found advisable. I had reached almost 
precisely the same plan independently by whick two things 
could be accomplished: In the first place, a reasonably large 
body of men to deliberate—not a small body, but a reasonable 
body, two or three hundred; and the next point is that those 
men shall feel that they have some responsibility, and they 
will if they feel that they represent some particular part of 
the citizenship. If a man is nominated by a hundred voters, 
for instance, he would feel responsible to them, feel that he 
must act and be present and do his part. It seems to me as if 
that would be an improvement on these other schemes. We 
have tried many schemes of city government. It is fair to say 
no one of them has succeeded. I do not know of any city gov- 
ernment in Massachusetts which can be called very success- 
ful. Of course I recognize that back of it all is what has been 
suggested—the character of the citizens. It was the character 
of the men which made the New England town meeting a 
success ; not the forms, but the character of the men who at- 
tended those meetings and who conducted its affairs. And 
your city government or your town government will not be 
very much better than the character of the citizens behind it. 
If they are ignorant, selfish—and those are two very different 
things, according to my experience in watching city govern- 
ments—the lower class may have been ignorant, but the self- 
ishness was often in the upper class. They were often men 
who had axes to grind and who were not acting simply for 
the good of the community. The reliable men we found were 
in the middle class, ordinary, intelligent men, the higher 
classes of mechanics and operatives, the men who would 
neither be better nor worse for what was done. Those men we 
could rely upon. The other classes sometimes we could and 
sometimes we couldn’t. 

Let me tell you an instance which illustrates what I mean. 
We had for an alderman a man who I suppose was the lead- 
ing grocer of Lawrence, and we elected him because he had 
made a success in his own private business, was intelligent, 
and we thought we could rely on him. But the moment he 
became an alderman he was no good whatever, he was so 
afraid he would lose a customer. People would come to him 
and threaten that trade would leave him. He had no back- 
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bone whatever. We could get no good work out of him at all. 
That is one of your dangers. 

I rose to endorse this idea of a representative town meet- 
ing in the larger towns, a sufficiently large body to command 
the respect and confidence of the citizens, and one in which 
they may feel they are all represented and which shall con- 
tain the intelligence and the uprightness of the community. 
That, I think, for our larger towns is the hope of good govern- 
ment, rather than any attempt at city charters or any of those 
forms which experience has shown are so easily turned from 
their proper object and proper course for the private ends of 
those who manipulate polities. 

Mr. JoHN Hersert.—Mr. Williams says you can have good 
government if the people want it. I do not believe there is a 
city or town in this commonwealth in which the people do not 
want good government, but there are different degrees of 
want. One citizen wants it enough to sit in his home and have 
the other fellow secure it for him; that is all. Another man 
wants it enough to go out and vote if it is a pleasant day. 
Another man wants it enough to go out and vote no matter 
what kind of a day it is. Now none of these degrees of want, 
in my opinion—and I have had quite a number of years’ ex- 
perience in this line—will be sufficient to bring about good 
government. Unless a man has sufficient desire for good gov- 
ernment to be willing to do something more than cast his vote 
on election day, there never will be good governments, I be- 
lieve, in any city or town. I am a resident of Somerville and 
for thirty years more or less the people have wanted to do 
away with the sixth class license and the ‘‘pony express’’ li- 
eense ; but they did not want it enough to put forth the neces- 
sary effort in the proper way. And just five of us, five citi- 
zens ofthe city of Somerville, took hold of the matter three 
or four years ago, and the very first year we took hold of it 
we prevented the board of aldermen from granting any sixth 
class licenses. The next year we put an end to the granting 
of a license for ‘‘ pony express.’’ We wanted it enough to do 
something, to stir up the people, to call their attention to tlie 
men who are candidates for the board of aldermen, and to say 
to those men, ‘‘If you want to be elected to the board of al- 
dermen we want to know what your position is on the grant- 
ing of a sixth class license.’’ And we put in the local papers 
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the names of the men who said they were opposed to the 
granting of the licenses and if elected they would so vote. 
And not a single man dared vote any other way, for he knew 
the public sentiment had been stirred and he could not get 
elected again unless he voted in accordance with that plan. 

Now, the trouble is, even if we want to do it at one time, 
we don’t want to continue. Patient thoroughness in the 
want is the only thing, I believe, that will continue to make 
good government either in town or city. There must be a 
sufficient number of citizens who will devote a reasonable 
amount of time every single year, not to electing men but to 
getting proper men nominated. That is where the spring is. 
If men get nominated who are not fit for the office it is going 
to be exceedingly difficult for people who want good govern- 
ment to rise up and elect somebody else. But if we take hold 
of the matter in the beginning and see that proper men are 
nominated, then I believe, no matter what kind of a system 
we have, whether this representative system or some other 
system, we can have good government in cities and towns. 

Mr. Victor J. Lorrnec.—Mr. President, I should like to 
ask Mr. Williams how far he thinks the precinct system con- 
tributes to the success of the Brookline town meeting system ? 

Mr. Wiu1aAMs.—Well, in the town of Brookline, which has 
35,000 people, in my opinion it was a decided advantage to 
have the precinct system. We have three places of voting. 
The precincts are laid out in such a way that several pre- 
cincts vote in the same room but at different locations. At 
my own voting place at Coolidge Corner, for instance, Pre- 
cinets 1 and 2 vote in the same room; three precincts vote at 
the town hall and two or three at Washington Square. Now, 
in my opinion that is a decided help in the town of Brookline 
to bring out the vote and keep up the interest. When we 
all had to go to the town hall from all parts of the town to 
vote we did not get as large a vote as we do now. 

Mr. CHANDLER.—Mr. President, I would like to state that 
a majority of the voters in Brookline are only poll taxpayers 
and have been for many, many years. They have always 
been treated fairly and they control the town to a certain 
extent. 

Mr. Houuis R. Bamey.—Mr. President, speaking of the 
power of the Legislature to alter or modify the form of town 
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government, it may be worth while to remember that for the 
first hundred years of the towns in Massachusetts, and I 
guess in some of the other New England colonies, there was a 
combination of the state and church; that is, the towns voted 
in town meeting on parochial affairs, as to the building of a 
meeting-house, repairing a meeting-house, and they had a 
certain voice, too, with the church, in settling a minister. If 
you examine the town records of the early towns where they 
are still preserved you will find—for example, in Cambridge 
—the parochial affairs attended to in the town meeting. But 
after about a hundred years, the general court in 1725 as- 
sumed the power—and had the power, because I guess their 
legislation was approved higher up in England—to author- 
ize the towns to separate church and state in a way and have 
the parochial business done in separate parish meetings. And 
so about 1733 you will find that the towns gave up attending 
in town meeting to parochial work, which was done in parish 
meetings, where those who were specially interested attended 
and those who did not care did not go. It is further inter- 
esting to note that that went on in those unincorporated par- 
ish meetings until about 1785, after Massachusetts has adopted 
a constitution, when the Legislature passed an act making 
every territorial parish a corporation. So that the Legisla- 
ture always have had or assumed to have a very large power 
in determining what the town governments should do and 
what they might deal with. 

Mr. Wiiu1amMs.—I will only add a word. One element, in 
my opinion, to which the successful administration of affairs 
in Brookline is due is the Committee of Thirty, as We call it; 
they call it in some places a Finance Committee. That com- 
mittee is appointed by the moderator under a vote of the town 
at the last town meeting of the year, and he has the privilege 
of appointing them after the adjournment of the meeting. 
That is provided for in the vote. And we have been able to 
secure the active service and advice of some of the most ea- 
pable business men in Boston, men who reside in Brookline. 
They go to those meetings. The selectmen are on this com- 
mittee, as a matter of course, making thirty-five members in 
all. We divide up into sub-committees, and the sub-commit- 
tees may have three, four, or five sessions until eleven or 
twelve o’clock at night, and then get together in the general 
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committee and pass on every item. In that way we save the 
town meeting members a large amount of work. I don’t know 
that we could handle our business efficiently without the as- 
sistance of that committee. And so long as we get men of 
that type who are willing to serve we get excellent results. 
Every item is gone over to a postage stamp—I don’t mean 
literally a two-cent postage stamp, but an appropriation for 
postage—and passed on first by a sub-committee, and then 
the sub-committee reports to the general committee and the 
general committee passes on everything. The gentleman in 
front, Mr. Gleason, was impressed by the efficiency of the 
administrative end—that is, the results which I think come 
from the efficiency of the administrative end rather than 
from the representative form of government. 

Mr. ForsusH.—Mr. President, Mr. Williams’ last remark 
recalls to me an experience of my own, back quite a good 
many years ago. The town where I lived was long in the 
habit of having quite tumultuous and long-continued town 
meetings. It was in the state that I think a great many 
towns are, where if a popular man advocated any method that 
thing would go through no matter what its intrinsie worth. 
If an unpopular man advocated the best scheme in the world 
it would be defeated. It was mob government. The great 
bone of contention was always the appropriations. In that 
town the political contest divided between the license and 
the no-license forces. I had seen in one of our papers a 
scheme which was being tried in Quincy, and I introduced it 
at one of our town meetings. I made a motion that a com- 
mittee be chosen, consisting of the six candidates for select- 
men, three on each side, and certain others who I do not now 
recall but who represented evenly the two conflicting ele- 
ments politically of the town, and that all matters of appro- 
priations be referred to that committee. The result was that 
the town business was expedited and the time for carrying 
it through was cut in halves. These appropriations were con- 
sidered on their merits. They came in recommended by men 
on both sides of the political fence and the whole system was 
radically changed and successfully changed. A little later 
the town adopted a new set of by-laws and has now embodied 
in those by-laws the scheme, so that a representative commit- 
tee on appropriations is one of the fixtures of the town. 





REPORTS OF COMMITTEES. 


REPORT OF THE EXECUTIVE COMMITTEE. 


The legislative work of the Association during the past 
year is described in the report of the Legislative Committee, 
the activities of which were approved by the Executive Com- 
mittee. 

The chief item of expense this year, as last year, in the 
treasurer’s report is the expense for the publication of the 
MassacHuUsETTS Law QuarTeRLY. In spite of the expense 
involved with the increased cost of paper and printing, the 
magazine has been continued for the reasons explained in 
the report of this committee of last year, that the committee 
believes that the magazine helps to carry out the professional 
purposes specified in the charter of the Association and that 
the need for the magazine as a medium for professional dis- 
cussion to encourage members of the bar to think about law 
for the benefit of the community was never greater than it 
is at the present time with the problems of readjustment 
after the war approaching. 

In view of the sittings of the Constitutional Convention 
and the current constitutional problems which were being 
considered, a number of discussions relating to these questions 
were published in the magazine for the information of the 
bar. Full information in regard to the selective service law 
and the communications of the president and of the provost 
marshal general were also printed at the beginning of the 
questionnaire work for the drafted men. 

After the passage of the Soldiers’ and Sailors’ Civil Relief 
Act, at the request of the authorities in Washington, the 
Public Safety Committee of Massachusetts appointed a special 
committee to deal with that Act. The members of this com- 
mittee were: Guy Murchie, Esq.; Henry F. Hurlburt, Esq.; 
Reginald H. Smith, Esq.; Mrs. William H. Lothrop of the 
New England Red Cross Headquarters, Miss Anna King and 
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Miss Helen Dean, Red Cross representatives without and 
within the metropolitan district; and the secretary of this 
Association. 

This committee considered the best methods of spreading 
information and providing legal assistance to soldiers and 
sailors under this act and it was decided, as the work in 
Boston was already organized efficiently under the Legal Aid 
Society in conjunction with the Red Cross, and, as the Red 
Cross branches throughout New England were then engaged 
in giving advice in regard to these matters and had lawyers 
already attached to each local branch, that the best plan was 
to start on that foundation and the main problem was that 
of giving publicity to the act. - 

As far as the soldiers and sailors themselves were con- 
cerned, Mr. Smith, counsel for the Legal Aid Society, had 
already begun a publicity campaign in the summer of 1917, 
by the preparation of a little pamphlet containing informa- 
tion in regard to the law and the rights of men in the service 
and their families. An account of this pamphlet and its 
wide distribution throughout the country was given in the 
April number of the QuartTerty. Several editions were 
printed and the pamphlet was revised and brought up to 
date to include new legislation. In all, 132,000 copies were 
distributed by the Legal Aid Society and any one who wishes 
for the latest edition may apply at the headquarters of that 
Society, No. 39 Court Street, Boston. 

The Boston Post also re-printed in instalments this pamph- 
let and this helped to spread information among the soldiers 
and sailors, as was shown by the subsequent increased appli- 
eations to the Legal Aid Society and to the Red Cross for 
assistance. Copies of this booklet were also sent to all of the 
judges. 

It was also decided by the committee that it would be 
advisable to distribute the text of the act, together with an 
account of its history, to all of the members of the Massa- 
chusetts Bar Association and to the lawyers connected with 
local Red Cross stations throughout New England. Accord- 
ingly, the Publication Committee issued the special April 
number of the MassacHusetTts LAw QUARTERLY containing 
the full text of the act; the historical notes explaining its 
history written by the men who drafted it, and reprinted 
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from the Illinois Law Review; also a brief and very valuable 
article as to the practical application of the act, prepared by 
Mr. Smith, who has really done more to instruct the entire 
bench and bar in Massachusetts in regard to this act than any 
other man; and a brief discussion of the significance of the 
passage of the act in other legislative directions. 

Five hundred extra copies of this special number were 
printed and delivered to Mrs. Lothrop for distribution to 
the lawyers connected with the Red Cross stations through- 
out New England. Copies were also sent to the leading 
law libraries and to the bar associations of all of the states, 
and from time to time requests have been received from dif- 
ferent parts of the country for copies of this number, the 
latest request being received a few weeks ago from a member 
of the Tennessee Bar for ten copies which he distributed 
among local judges there. 

The president and the secretary attended the conference of 
State and Local Bar Associations in Cleveland in August on 
behalf of this Association. 

The Executive Committee recommends the support of the 
bill now pending before Congress relative to the salaries of 
Federal Judges and the appointment by the president of a 
committee to co-operate with members of the bar in other 
parts of the country in such support, as stated in the notice 
of the annual meeting. 

The officers of the Association have complied in every way 
within their power with requests from persons connected with 
the state or federal government for assistance of any kind, 
during the war, but, as has been explained previously, the 
organizing work of the Legal Advisory Boards and other war 
activities of the bar has been mainly undertaken and per- 
formed with marked success by bodies specially organized 
for the purpose, such as the Central Legal Advisory Board, 
of which Chief Justice Bolster was chairman, and the Law- 
yers’ War Service Committee, of which Henry F. Hurlburt, 
Esq., was chairman. These bodies being specially adapted 
for developing the war service of the bar, it has been the 
object of this association merely to cooperate with and supple- 
ment their work in such ways as might be possible without, 
in any way, complicating it. 
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The compilation in serap-books of the newspaper history of 
the Convention, explained at the meeting last year by the 
secretary (see II]. Massachusetts Law QuARTERLY 66-67), 
was continued, with the assistance of a news clipping bureau, 
up to November 15, 1918, after the state election at which 
the amendments submitted by the Constitutional Convention 
were acted upon. The convention having finished its work 
with the exception of its meeting next June to consider the 
question of codification, the clippings were discontinued on 
November 15 and, as soon as practical, the work of pasting 
them into serap-books in chronological order will be com- 
pleted. As explained last year, although, of course, they do 
not contain everything relating to the convention, yet, these 
serap-books (of which there will be 15 or 20 volumes) will 
probably be the most complete collection of newspaper clip- 
pings, pamphlets, campaign circulars, advertisements and 
similar material showing the development of the convention 
and its work and the manner in which it was presented to 
and understood by, the public at large, that there is in the 
state. 

The Executive Committee recommends that when these 
serap-books are completed they be marked as the property of 
the Association and deposited for safe keeping and for the 
future information of all historical students in the Massa- 
chusetts Historical Society. 


F. W. GRINNELL, 


Secretary. 


It was voted that bill pending before Congress relative to 
the salaries-of Federal Judges be supported as recommended 
by the committee. The bill has since become a law. 

It was also voted that the scrap-books when completed be 
deposited with the Massachusetts Historical Society as recom- 
mended. 
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REPORT OF THE COMMITTEE ON LEGISLATION FOR 1918. 


To the Massachusetts Bar Association: , ' 

The act of the legislative session of 1918 which is likely to 
prove most interesting to the profession, when it becomes so 
generally known and understood as to be freely acted upon, 
is Chap. 68, relating to the transfer of securities by trustees 
and their power to change investments. The history of this 
act with explanatory notes to each section was explained in 
the May number of the MassacnuseTtts Law QUARTERLY 
(Vol. III, No. 5, p. 282). The act was called to the special 
attention of the National Conference of Commissioners on 
Uniform State Laws, which met in Cleveland at the end of 
August, and was referred to a committee of that body for 
consideration. 

Two preliminary reports were submitted by the commis- 
sioners to consolidate the statutes. These reports contained 
proposals for substituting changes of detail here and there 
which the commissioners recommended for the improvement 
of the statutes in the course of their revision. These two 
reports contained, also, explanatory notes showing the rea- 
sons for some of the changes proposed. They were referred 
to the Joint Committee on the Judiciary and that Committee 
reported an act containing such of the proposed changes as 
the Committee approved, and these changes in the existing 
Revised Laws and subsequent statutes were enacted by one 
long general act, Chap. 257 (and see Chap. 285). This act, 
and the changes therein provided for, will not take effect 
until February 1, 1919. (It has since been postponed to take 
effect February 1, 1920.) 

All of the nineteen constitutional amendments submitted by 
the Constitutional Convention and voted upon at the state 
election on November fifth were adopted. 

The convention completed its work, except for the purpose 
of codification, and it adjourned until next June when it is 
to meet to receive the report of a special committee appointed 
to codify the Constitution by incorporating in the text of 
that instrument the amendments hitherto adopted, and omit- 
ting the language of the original instrument hitherto re- 
pealed. It is the intention of the convention, if it approves 
of the proposed consolidation, to submit the entire instru- 
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ment as codified to the people for approval at the state elec- 
tion in November, 1919. 

In a note in the special April number of this magazine, 
relating to the ‘‘Soldiers’ and Sailors’ Civil Relief Act,’’ at- 
tention was called to the significance of that Act, in that it 
conferred upon all the courts of the state for ‘‘Soldier and 
Sailor’’ cases, by virtue of an Act of Congress passed in the 
exercise of the ‘‘war power,’’ the same power to order pay- 
ment by instalments and to adjust the orders of the court to 
the circumstances of the case, which this Association proposed 
to the legislature in a carefully drawn bill in 1915 (No. 518 
of that year) which was reported favorably by the Judiciary 
Committee, passed to be engrossed by both bodies and enaeted 
in the House, but finally rejected in the enactment stage in 
the Senate. A copy of that bill, which contained a revision 
of the Poor Debtor Law to make it more adapted to modern 
conditions, was sent to every member of this Association and 
the reasons for it were explained in the report of this com- 
mittee for 1915, on page 2. As the bill received such general 
legislative approval at the time and was merely defeated for 
some undisclosed reason at the last stage in the Senate, and 
in view of the practical demonstration of the fact that the 
idea embodied in it has been recognized as valuable to the 
entire country under the peculiar circumstances of war, the 
committee recommends that this bill be again introduced by 
this Association. 

In regard to the bill revising the system of appeals for 
Police District and Municipal Courts, which has been pre- 
sented several times to the legislature in accordance with the 
vote of the Association, as explained in the report of last 
year, it was considered wiser to allow the matter to wait for 
a year or two before presenting it again, in order that the 
Association might not appear to be in the position of press- 
ing the legislature too often in regard to the matter. It is 
a matter for discussion whether the committee should again 
take this position in regard to this bill this year, as the 
legislature is likely to be burdened with a great variety of 
bills under the peculiar circumstances of the coming year. 

The Uniform Partnership Bill, which was recommended by 
the Commissioners on Uniform Laws, was again presented to 
the legislature and again passed over, one reason doubtless 
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being as stated in the previous report that the Judiciary Com- 
mittee could not readily consider it in this time of war. 

In addition to the measures mentioned above, the following 
Acts of 1918 are likely to be of special interest to members 
of the Association : 


Chap. 14, to provide a discount on advance payments of 
inheritance taxes. 

Chap. 29, relative to the due date of income taxes. 

Chap. 32, to restrict the exemptions from income tax of 
married persons. 

Chap. 42, relative to the exemption from taxation of 
household furniture. 

Chap. 43, to repeal Section 31, Part 1, of Chap. 490 of 
1909, relative to transfers of stock to evade taxation. 

Chap. 57, relative to demands to be made by tax col- 
lectors. 

Chap. 59, to provide that the Sergeant-at-Arms shall 
mail copies of all printed and numbered bills, and all 
other documents pending before committees of the 
legislature, to cities, towns, or persons who subscribe 
and pay in advance the sum of $10. 

Chap. 89, to provide that the clerk of a District, Police, 
or Municipal Court shall give notice to parties or 
their attorneys of a judgment or a decision rendered 
at any time ‘‘other than in open court.’’ This act 
takes effect on October 1, 1918. 

Chap. 98, relative to the use as evidence of copies from 
records, books, and accounts of trust companies and 
national banks. 

Chap. 129, relative to the taxation of personal property. 

Chap. 191, to provide for an additional legacy and suc- 
cession tax. 

Chap. 199, that bail or deposits forfeited in cases of 
illegitimacy may be applied to the support of the 
child. 

Chap. 204, to enlarge the powers of the Homestead Com- 
mission. 

Chap. 205, to regulate the manner in which cities and 
towns shall provide under Article XLVII. of the 
Amendment to the Constitution adopted November 





110 


5, 1917. (The seope of this amendment was dis- 
cussed at the Annual Meeting last year where its 
history appears. The debate in the convention on 
this amendment will shortly appear in the volume of 
the debates now in preparation.) 

Chap. 207, relative to the income tax on property held 
in trust. 

Chap. 244, to establish a budget system for the Com- 
monwealth. One of the amendments recently 
adopted at the state election also deals with this 
matter. 

Chap. 265, relative to liens of sub-contractors for labor 
and materials on buildings and land. 

Chap. 291, to amend the laws relating to towns. This 
act contains a variety of changes. 

Chap. 293, 
and 

Chap. 295, to provide for absentee voting by persons in 
military or naval service of the United States. 


FRANK F. DRESSER, 
Chairman. 


As recommended by the Committee it was voted that the 
bill to revise the poor debtor law with such amendments of 
detail as might appear necessary should again be introduced 
in the name of the Association. 

It was voted that the question of again introducing the bill 
relative to district court appeals be referred to the Execu- 
tive Committee. 


REPORT OF THE COMMITTEE ON GRIEVANCES. 


The work of the Committee on Grievances during the past 
year has been shared in by all its members and energetically 
and promptly disposed of so far as possible. 

The procedure adopted in regard to complaints is as fol- 
lows. All complaints are first received by the Secretary who 
then refers the matters involved for investigation’ to some 
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member of the committee residing in the vicinity of the at- 
torney complained of. Such investigations have been quickly 
and thoroughly made and results promptly reported to the 
Secretary. 

If it then appeared that the basis for the charges made 
was sufficient to warrant such action, a hearing was held 
before the committee at the earliest practicable date, at which 
hearing all parties interested have had ample notice and op- 
portunity to attend. The hearings have been quite informal 
in character, the purpose in view having always been to let 
complainant and respondent tell their whole stories in their 
own way and then for any members of the committee to 
freely question the parties. 

Four meetings of the General Committee have been held 
and nineteen complaints acted upon. Of these complaints 
nine have been dismissed without formal hearing as the re- 
sult of prior investigations and four recent matters are still 
pending. 

At the meeting of February 16, 1918, a hearing was held 
upon charges against a New Bedford attorney complained 
of for extorting excessive fees for services of doubtful, if any, 
value rendered to registrants under’ the selective service act, 
while the attorney was an associate member of the Legal 
Advisory Board of that city. At the conclusion of its in- 
vestigation the committee instructed the Secretary to send a 
letter to the attorney in substance advising the return to 
complainants of the fees paid by them to him and recom- 
mending him to proceed with greater diligence and caution 
in the future. The committee, one member dissenting, fur- 
ther resolved that it was the sense of the meeting that no 
fees or retainers should be accepted by an associate member 
of any Legal Advisory Board or by any member of the bar 
in connection with services rendered to registrants. 

The general questions of the duties of attorneys under the 
Selective Service Act and of the propriety of taking fees for 
any services rendered to registrants were considered and dis- 
cussed very fully at this and subsequent meetings of the com- 
mittee. 

A sub-committee consisting of Messrs. Bell, Smith, and 
Forbush was appointed to draft a statement for submission 
to the Executive Committee embodying a declaration of the 
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proper attitude and practice of the bar as to the receipt of 
fees or retainers for any such services. This committee met 
with the Secretary of the Association and subsequently 
drafted several forms of report. It appeared, however, that 
action had been taken by the Conference of Delegates of State 
and Local Bar Associations, and that, by reason of the prob- 
able end of proceedings under the Selective Service Act, the 
matter had become rather a moot question. It was also sug- 
gested that the pervading atmosphere of patriotic service was 
more effective in favor of a public spirited practice than any 
written resolution could be and that there were already too 
many resolutions in differing language from various parts of 
the country. In view of all these considerations, the commit- 
tee did not attempt to finally dispose of the matter. 

Two other matters arising under the Selective Service Act 
demanded different and peremptory action. 

A complaint was received by letter dated July 17, 1918, 
from C. Neal Barney, Esquire, as Chairman of the Legal 
Advisory Board of the city of Lynn against Abraham Gold- 
berg, a local attorney. A hearing was held before the com- 
mittee on August 3, at which Mr. Goldberg and all other 
parties interested were notified to be present. The respond- 
ent was not present in person or by counsel. It appeared 
that he had conveyed away property and fled the country 
in an attempt to avoid military service. The committee 
voted unanimously to recommend his disbarment to the 
Executive Committee, their recommendation was approved by 
that committee and the matter referred back with instruc- 
tions to prosecute disbarment proceedings. These are now 
being conducted by Albert Boyden, Esquire, of this com- 
mittee. As it appears that Abraham Goldberg is a member 
of this Association, the committee recommends the passage 
of a vote by the Association expelling him from membership. 

At the last meeting of the committee a complaint was re- 
ceived against Moses Entin of Fall River. Documentary 
evidence together with information obtained from the office 
of the United States District Attorney, showed that he had 
pleaded guilty to charges involving an attempted conspiracy 
to obtain exemption for a registrant under the Selective Ser- 
vice Law by causing false statements to be made by the 
examining physician as to defective eyesight of the registrant, 
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and that Moses Entin is now in the Plymouth jail under sen- 
tence of the District Court of the United States for the 
District of Massachusetts. Other charges were also pre- 
sented against Mr. Entin and referred to a sub-committee 
for investigation. Disbarment was recommended, notice to 
be sent to the Executive Committee as soon as this investi- 
gation should be completed and all matters in issue deter- 
mined. 

A complaint made that a member of the bar had obtained 
money for services from one of the parties to divorce pro- 
ceedings while acting as counsel for the other party was taken 
up, and a report of the facts made to the court in which the 
libel was pending. The attorney involved was notified of 
such action and cautioned by the Secretary. 

Another complaint brought out evidence at the hearings 
tending to show gross neglect by an attorney of his client’s 
interests which might establish civil liability. The attorney 
was advised to make a satisfactory settlement with his client 
and the matter remains on file. 

At the first meeting of the committee, Stoughton Bell, 
Esquire, after two years of the most faithful and efficient 
service as Secretary, declined a further election to that office. 
While reluctantly acceding to his wish to be relieved from 
that responsibility, the committee has been fortunate in 
having the work most ably continued by his successor, Regi- 
nald Heber Smith, Esquire. ; 

During the three years of my own connection with this 
committee it has been a great inspiration and pleasure to 
witness the willingness of every member to give his best 
time and efforts, often at considerable personal inconvenience 
and expense, to the full and faithful discharge of this public 
duty. At every meeting of the committee during this three 
year period a quorum has been present and in nearly every 
instance a majority of all the members. 

In conclusion let me add the following suggestions made 
by the Secretary and which seem well worthy of your con- 
sideration : 

‘First, is the general public sufficiently aware of the exist- 
ence of the Massachusetts, Middlesex County, and Boston Bar 
Association Grievance Committees so that persons who have 
received improper treatment at the hands of attorneys know 
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where to turn? Are many gross wrongs being done which 
never come to light? Can the system of discipline by the 
Bar be made more certain and more comprehensive? At the 
Conference of Bar Association Delegates in 1917 it was stated 
that in New York City every person knew at least two Eng- 
lish words which were ‘Grievance Committee.’ Here in 
Massachusetts I have certain doubts as to how generally the 
existence of our Grievance Committee is known. 

‘‘Second, is the present method of conducting the discipli- 
nary work as good as it can be? The New York Bar Asso- 
ciations have gone on record as saying that they made but 
little progress until they provided a paid and trained staff 
for investigation of complaints. Conditions differ from state 
to state and from city to city but it is well for us to be alert 
in profiting from the experiences of our neighboring Bar 
Associations. 

‘‘T venture to suggest that it would be interesting and 
profitable if a small committee could be chosen to study these 
matters, to invite the formation of similar committees by other 
associations and then jointly to have a conference with repre- 
sentatives of the New York City and County Bar Association 
Grievance Committees for the discussion of grievance work. 


Such a conference, I believe, would lead to closer co-operation 
and would be mutually helpful.’’ 


FRANK M. ForsusH, 
Chairman. 


The report was accepted and in accordance with the recom- 
mendations of the committee it was voted that Abraham Gold- 
berg be expelled from membership. 

Mr. Reginald H. Smith moved that the chair be requested 
to appoint a committee of two, in accordance with the sug- 
gestion of the Grievance Committee, to confer with grievance 
committees of other bar associations in this Commonwealth 
and then with the grievance committees in New York. The 
motion was seconded and earried, and the chair later ap- 
pointed Mr. R. D. Weston and Mr. R. H. Smith to act as such 
committee. 
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TREASURER’S REPORT. 


SPRINGFIELD, Mass., Dec. 2, 1918. 


At the time of the last annual meeting there were 858 active 
and 43 honorary members of the association. Since then 22 
new members have been elected, 5 members have resigned, 
and 15 members have died. We now have 778 active members 
whose dues are paid to date, 13 members whose dues have 
been waived because they are in service, and 69 members 
whose dues are in arrears. 

A detailed report of receipts and disbursements up to and 
including December 2, 1918, is on file in the hands of the 
secretary and the books and vouchers submitted to the Audit- 
ing Committee. The following is an abstract of the substance 
of the report. 


ABSTRACT OF TREASURER’S REPORT. 


Balance from last account ...... . . . $2,630.32 
Received from Annual Dues, interest on deposits, etc., 4,337.86 


Expenses $4,353.35 


Balance on hand December 2,1918 ...... 2,614.83 





$6,968.18 $6,968.18 


Of the expenses, the main items were the dinner for 1917, which amounted 
to between $700 and $800; the expenses of the Quarterly during the year, 
which amounted to between $2,400 and $2,500; and the services of the 
stenographer of the Association at $12 per week. 

The other items of expense were miscellaneous items for postage, 
expenses of the Grievance Committee, etc. 


Cuarces H. Becxwitn, 
Treasurer. 


The report of the Treasurer, subject to audit, was approved. 


Footnote: The following certificate of the Auditing Committee was 
later attached : 


We have audited the foregoing account and find it correctly cast and 
properly vouched, and the balance stated of $2,614.83 was on deposit to the 
credit of the Massachusetts Bar Association at the date of said account, 
December 2, 1918. 

Frank M. Forsusn, 
Frank W. GRINNELL, 


Auditing Committee. 





SHOULD THE MASSACHUSETTS CONSTITUTION BE 
**CODIFIED?”’ 


The Constitutional Convention will meet again next June 
to consider the report of a special committee* appointed to 
“‘eodify’’ or ‘‘rearrange’’ the instrument and its amend- 
ments and to submit to the people such codification if it ap- 
proves it. 

While the different aspects of this question of rearranging 
the constitution and its amendments are familiar to some 
members of the convention, most members of the bar have 
not considered the matter seriously and, indeed like the 
public at large, know comparatively little about the work 
of the constitutional convention or its results, because every 
one has been so absorbed in the war and other distracting 
topics. 

While it seems probable that the convention will decide in 
favor of a codification and its submission to the people for 
ratification, it is desirable that the different aspects of the 
question and the indisputable facts should be squarely faced 
and considered by members of the bar, as well as by members 
of the special committee and of the convention, because, if 
the codification is to be made, the manner of its making and 
the form of the resulting instrument may have the effect of 
producing changes in interpretation entirely unexpected, 
either by the convention or the people, which may be as far- 
reaching as any specific amendment thus far adopted and 
such results may never have been discussed in any specific 
form. 

The first fact to be remembered is that the rearranged in- 
strument after it is decidéd upon will be submitted to the 
people to be ‘‘ratified’’ by them. We know exactly what 
that means. It is only necessary to study the votes and to 
listen to the conversation of men about the recent amendments 

*The Committee on “rearrangement of the constitution” consists of the 
President and eighteen other members. These members are 


James M. Morton, Asa P. French, George R. Jones, 
Albert E. Pillsbury, Charles E. Hibbard, Louis Swig, 

Herbert Parker, Percy G. Bolster, Frank F. Dresser, 
Albert B. Hart, Joseph Walker, James P. Richardson, 
Albert H. Washburn, Augustus P. Loring, Archie N. Frost, 
John W. Cummings, James F. Creed, Francis P. Garland. 
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to appreciate that with comparatively few exceptions, no one 
outside the constitutional convention will really understand 
anything about the effect of the codification submitted to them. 
Its ratification, therefore, will be a purely formal and per- 
functory act by the voters. But, when this perfunctory act 
has been performed, at once the legal fiction will arise that 
it was performed by a thinking electorate conscious of the 
meaning and result of their ratification and contemplating 
all the reasonable interpretations of the language used in the 
codified instrument thus ratified. 

Accordingly, it is possible, when some of the new amend- 
ments are woven into the original articles and then the whole 
adopted by the people, that the original phrases of the con- 
stitution may be so colored by the insertion of new matter 
that the prior decisions of the court upon the phrases of the 
original draft and earlier amendments may be affected or 
even reversed. To-day there is a continuity of construction 
and interpretation of any particular article and an amend- 
ment is to be construed with reference to that interpretation. 
If, however, the whole thing is stirred up, an element of un- 
certainty is injected into a document that should be as per- 
manent and certain as possible and the court may be required 
to place new interpretations upon some of the well-settled 
phrases. That possibility should be clearly understood. 

For these reasons, some members of the bar, who are care- 
ful students of the constitution and who have a serious 
interest in the development of the law of the state for the 
welfare of the public and of the members of that public 
whose rights and relations with others are to be governed by 
the constitution, believe that it will be more to the interest 
of Massachusetts and her people if the original instrument 
is allowed to stand as it is with all its amendments trailing 
along behind it in their historical order, and thus maintain- 
ing their exact relation to the original document and their 
exact place in its history. They believe that the history and 
effect of Massachusetts law will be clearer if this course is 
followed. 

Just as it helps us to understand the facts of any case to 
have the story written down clearly and exactly as it hap- 
pened in the order of time, so it is believed by some that if 
this clear record of the facts in the development of the in- 
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strument and its amendments is preserved in chronological 
order as it stands to-day, it will be of more assistance both 
to the court and to the bar, and through them to the public 
at large, than any revision of its language which may be 
prepared even by a committee containing upon it the dis- 
tinguished gentlemen whose names have already been given 
in the footnote. 

Every careful student of constitutional law knows that, 
if any doubt arises as to the meaning of a certain provision, 
he will have to examine the chronological history from the 
original instrument down through the amendments and will 
have to uncodify the whole thing in order to get the facts as 
to the history, even if the instrument shall be codified, be- 
cause that is the only method of properly testing a doubtful 
constitutional question. No better example is needed than 
the discussion in this number over the meaning of the present 
constitution in its relation to town meetings, the history of 
which is the subject of extended discussion in the president’s 
address and the remarks at the annual meeting. 

Furthermore, the likelihood that in the process of ‘‘re- 
arrangement’’ some entirely unforeseen or inadvertent result 
may be produced, even by the most careful men, is shown 
by the fact that this very constitutional convention, in sub- 
mitting to the people the recent amendment providing for 
biennial elections, ‘‘inadvertently’’ provided that the term, 
not only of state officers, but of legislators, should continue 
‘‘until their successors are chosen and qualified,’’ thus pro- 
viding for the first time in our history for ‘‘hold-over’’ legis- 
lators in case of illness or other absence of the newly elected 
member at the beginning of the session. 

Other unexpected results of detail in the recent consti- 
tutional amendments, some of which are stated elsewhere in 
this number, should make us pause, and should make the con- 
vention pause, before it undertakes to subject the people to 
further unforeseen changes which may be contained in a 
harmless-looking ‘‘codification.’’ 

Furthermore, it is obvious that as soon as this codified in- 
strument is made and approved by the voters, assuming that 
they do approve of it, further amendments will be proposed 
either by the legislature or under the I. and R. and presum- 
ably some such amendments are likely to be adopted sooner 





119 


or later. In that case, instead of having an instrument with 
a continuous history which carries its history upon its face, 
we shall have, in order to study the instrument in the light of 
its history, to consider not only the original instrument and 
all its original amendments, but the newly-codified instru- 
ment and the future amendments to that codification and if, 
as is possible as shown by the fact that there is a pending 
petition for the purpose, one or more of the recently adopted 
amendments is repealed, then we will have codified into the 
instrument a provision which may be subsequently stricken 
out. If use of the I. and R. process for constitutional amend- 
ments becomes common, we may have an increasing number 
of future amendments to the codified instrument calling for 
further codification and re-codification. 

Of course the argument is obvious of those in favor of codi- 
fication who say that it is difficult for any one to study the 
constitution to-day because of the fact that part of it is 
repealed, and one has to turn to and from the amendments 
to do his own codifying and find out the exact wording of 
the present instrument. But, is any such convenience or 
benefit likely to result for any one which will outweigh the 
inconvenience and disadvantage of the uncertainties result- 
ing from breaking the continuity in the development of the 
constitutional law of Massachusetts in the manner proposed ? 

Whatever decision may be made in this matter, the question 
is a serious one which cannot be summarily dismissed. It 
deserves the serious and prayerful consideration of the best 
minds, both of laymen and lawyers, in Massachusetts. 

Thus far, the constitution and the constitutional history of 
Massachusetts has been simpler and, therefore, clearer than 
that of most states in the union, and the reason is that prac- 
tical judgment and foresight have been applied by Massa- 
chusetts men to questions of this character. The only way 
to keep the constitutional history of Massachusetts simple is 
to preserve a clear recorded history of the facts in their 
order of development, and the simplest and most effective 
way of doing that is to leave the original constitution with 
its trailing amendments exactly as they stand in their order 
of adoption. 





THE OFFICIAL RETURNS OF THE VOTES AND 
BLANKS CAST UPON THE NINETEEN CONSTI- 
TUTIONAL AMENDMENTS SUBMITTED BY THE 
CONSTITUTIONAL CONVENTION AND ADOPTED 
AT THE STATE ELECTION, NOVEMBER 5, 1918. 


EXEcUTIVE DEPARTMENT, Counci, CHAMBER, 
Boston, December 11, 1918. 


The Committee of the whole Council to whom was referred 
the returns of votes on the Articles of Amendment to the 
Constitution submitted by the Constitutional Convention, 
given in the several cities and towns, together with absent 
votes under the provisions of Chapter 293 as amended by _ 
Chapter 295 of the General Acts of 1918, in the manner 
prescribed by the Constitution and Laws of the Common- 
wealth on the fifth day of November last past, report as 
follows :— 


ARTICLE OF AMENDMENT NO. 1. 
The Initiative and Referendum. 


\ The full text of this Amendment will be found in Mass. Law Quarterly, 
Tolume III., No. 1, pages 1-15.) 


YES. No. BLANKS. 
County of Barnstable, . . 822 votes. 2,118 votes. 1,073 


Berkshire, . . 4,350 “ 7030 = 4,156 
Bristol, . . . 12,061 13,603 7,925 
i ae 119 241 217 
Essex, s . » ee 22,934 12,256 
Franklin, .. 1,418 3.161 1,529 
Hampden, .. 9,872 12,366 6.726 
Hampshire, . . 2,099 4,232 2,033 
Middlesex, . . 36,142 37,025 16,968 
Nantucket, . . 64 190 168 
Norfolk, . . . 10,244 11,825 5,018 
Plymouth, . . 8,198 7,148 4,404 
Suffolk, . . . 44,285 18,914 21,361 
Worcester, . . 18,728 21,306 11,740 
Absent wotes, ..... 2 1 vote. 1,124 


Totals, . . . 170,646 votes. 162,103 votes. 96,698 
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The number of persons who voted at the State Election, as 
returned under the provisions of Chapter 835, Section 329, 
Acts of 1913, as amended by Chapter 109, Section 3, General 
Acts of 1917, was 429,447. 


ARTICLE OF AMENDMENT NO. 2. 
Public Interest in Natural Resources. 


The conservation, development and utilization of the agri- 
cultural, mineral, forest, water and other natural resources 
of the commonwealth are public uses, and the general court 
shall have power to provide for the taking, upon payment of 
just compensation therefor, of lands and easements or in- 
terests therein, including water and mineral rights, for the 
purpose of securing and promoting the proper conservation, 
development, utilization and control thereof and to enact legis- 
lation necessary or expedient therefor. 


"Yes. No. BLANKS. 

County of Barnstable, . . 922 votes. 1,466 votes. 1,625 
“ Berkshire, .. 5320 “ 4094 “ 6,131 
Britol, .. . i757 9,469 12,363 

Dukes, ... 150 162 265 

Essex, .. . 21,949 14,881 20,602 
Franklin,. . . 1,595 2,171 2,342 
Hampden, . . 11,749 7,108 10,107 
Hampshire, . . 2,407 2,875 3,082 
Middlesex, . . 37,844 22,641 29,650 
Nantucket, .. 58 147 217 

Norfolk, . . . 10,914 7,251 8,922 
Plymouth, . . 8,037 4,229 7,484 

Suffolk, . . . 40,410 12,570 31,580 
Woreester, . . 18,997 13,703 19,074 

Mpeent Votes, . . 5 ss 2 1 vote. 1,124 


Totals,. . . . 172,111 votes. 102,768 votes. 154,568 





ARTICLE OF AMENDMENT NO. 3. 
Regulation of Advertising in Public Places. 


Advertising on public ways, in publie places and on private 
property within public view may be regulated and restricted 
by law. 

YEs. No. BLANKS, 

County of Barnstable, . . 1,158 votes. 1,247 votes. 1,608 
Berkshire, . . 5,817 3,850 5,878 

Bristol, . . . 13,035 8,376 12,178 
ae 174 143 260 

Essex, . . . 23,891 13,122 20,419 
Franklin,. . . 1,893 1,902 2,313 
Hampden, . . 13,147 6,189 9,628 
Hampshire, . . 3,052 2,349 2,963 
Middlesex, . . 44,430 16,720 28,985 
Nantucket, . . 77 133 212 

Norfolk, . . . 13,593 4,858 8,636 
Plymouth, . . 8,744 a513 “ 7,494 

Suffolk, . . . 43,793 10,103“ 30,664 
Worcester, . . 21,118 11,623 _ 19,033 

Absent votes, . .... 3 — 1,124 





Totals, . . . 193,925 votes. 84,127 votes. 151,395 





ARTICLE OF AMENDMENT NO. 4. 


Preservation and Maintenance of Property of Historical 
and Antiquarian Interest. 

The preservation and maintenance of ancient landmarks 
and other property of historical or antiquarian interest is a 
public use, and the commonwealth and the cities and towns 
therein may, upon payment of just compensation, take such 
property or any interest therein under such regulations as 
the general court may prescribe. 


YEs. No. BLANKS. 
County of Barnstable, . . 1,112 votes. 1,214 votes. 1,687 


Berkshire, . . 5,688 3,728 6,129 
Bristol, . . . 12,186 8,189 13,214 
a 173 131 273 
Essex, .. . 22,603 12,655 22,175 
Franklin,. . . 1,815 1,834 2,459 
Hampden, . . 12,394 6,000 10,570 
Hampshire, . . 2,696 2,362 3,306 
Middlesex, . . 41,749 16,491 31,895 
Nantucket, . . 71 131 220 
Norfolk, . . . 12,811 4,747 9,529 
Plymouth, . . 8,187 3,392 8,171 
Suffolk, . . . 41,770 9,869 32,921 
Worcester, . . 20,007 11,190 20,577 
es WO 6 3 -- 1,124 


Totals, . . . 183,265 votes. 81,933 votes. 164,249 





ARTICLE OF AMENDMENT NO. 5. 
Adjournments of the General Court. 


The general court, by concurrent vote of the two houses, 
may take a recess or recesses amounting to not more than 
thirty days; but no such recess shall extend beyond the six- 
tieth day from the date of their first assembling. 


YEs. No. BLANKS, 

County of Barnstable, . . 836 votes. 1,321 votes. 1,856 
Berkshire, . . 4,382 4,244 6,919 

Bristol, . . . 9,642 9,613 14,334 
a 117 167 293 

Essex, - « « Uae 15,353 24,625 
Franklin,. . . 1,309 2,048 2,751 
Hampden, .. 9,640 7,453 11,871 
Hampshire, . . 2,135 2,621 3,608 
Middlesex, . . 32,857 21,361 35,917 
Nantucket, . . 53 139 230 

Norfolk, . . . 10,240 6,059 10,788 
Plymouth, . . 6,345 4,195 9,210 

Suffolk, . . . 36,445 12,557 35,558 
Worcester, . . 15,646 13,421 22,707 

Absent votes, ..... 3 1,124 





Totals, . . . 147,104 votes. 100,552 votes. 181,791 





ARTICLE OF AMENDMENT NO. 6. 
Selection of Officers of the Militia. 


Article X of Section I of Chapter II of the constitution, the 
last two paragraphs of Article IV of the articles of amend- 
ment, relating to the appointment of a commissary general 
and the removal of militia officers, and Article V of the ar- 
ticles of amendment are hereby annulled, and the following 
is adopted in place thereof: 

ArTICcLE X. All military and naval officers shall be selected 
and appointed and may be remoyed in such manner as the 
general court may by law prescribe, but no such officer shall 
be appointed unless he shall have passed an examination 
prepared by a competent commission or shall have served one 
year in either the federal or state militia or in military ser- 
vice. All such officers who are entitled by law to receive com- 
missions shall be commissioned by the governor. 


YEs. No. BLANKS. 
County of Barnstable, . . 851 votes. 1,299 votes. 1,863 


Berkshire, . . 4,704 3,891 “ 6,950 
Bristol, . . . 10,306 8,829 14,454 
mee, 5 «ss 149 139 289 
Essex, .. . 18,794 13,861 24,777 
Franklin,. . . 1,360 1,996 2,752 
Hampden, . . 10,398 6,806 11,760 
Hampshire, . . 2,309 2,409 3,646 
Middlesex, . . 34,999 19,192 35,944 
Nantucket, . . 51 133 238 
Norfolk, . . . 10,692 5,503 10,892 
Plymouth, . . 6,817 3,744 9,189 
Suffolk, . . . 37,568 11,503 35,489 
Worcester, . . 16,648 12,381 22,745 
moment voles, . . . «+ 3 == 1,124 





Totals,. . . . 155,649 votes. 91,686 votes. 182,112 





ARTICLE OF AMENDMENT NO. 7. 
Powers of the Governor as Commander-in-Chief. 


Article VII of Section I of Chapter II of the constitution is 
hereby annulled and the following is adopted in place thereof : 

ArTICLE VII. The general court shall provide by law for 
the recruitment, equipment, organization, training and dis- 
cipline of the military and naval forces. The governor shall 
be the commander-in-chief thereof, and shall have power to 
assemble the whole or any part of them for training, in- 
struction or parade, and to employ them for the suppression 
of rebellion, the repelling of invasion, and the enforcement of 
the laws. He may, as authorized by the general court, pre- 
scribe from time to time the organization of the military and 
naval forces and make regulations for their government. 


YEs. No. BLANKS. 

County of Barnstable, . . 884 votes. 1,228 votes. 1,901 
Berkshire, . . 4,694 “ 3,708 7,143 

Bristol, . . . 9,360 8,296 15,933 

Dukes, ... 151 131 295 

Beer, «... 16917 12,957 25,558 
Franklin,. . . 1,389 1,881 2,838 

Hampden, . . 10,417 6,376 12,171 
Hampshire, . . 2,359 2,309 3,696 
Middlesex, . . 35,149 17,384 37,602 
Nantucket, . . 56 124 242 

Norfolk, .‘. . 10,795 5,034 11,258 
Plymouth, . . 6,804 3,453 9,493 

Suffolk, . . . 37,426 10,230 36,904 
Worcester, . . 16,710 11,711 23,353 

mee Wei, sw ls 3 -= 1,124 





Totals, . . . 155,114 votes. 84,822 votes. 189,511 





ARTICLE OF AMENDMENT NO. 8. 


Succession in Cases of Vacancies in the Offices of Governor and 
Lieutenant Governor. 


Article VI of Section III of Chapter II of the constitution 
is hereby annulled and the following is adopted in place 
thereof : 

Whenever the offices of governor and lieutenant-governor 
shall both be vacant, by reason of death, absence from the 
commonwealth, or otherwise, then one of the following officers, 
in the order of succession herein named, namely, the secre- 
tary, attorney-general, treasurer and receiver-general, and 
auditor, shall, during such vacancy, have full power and 
authority to do and execute all and every such acts, matters 
and things as the governor or the lieutenant-governor might 
or could lawfully do or execute, if they, or either of them, 
were personally present. 


YEs. No. BLANKS. 
County of Barnstable, . . 1,041 votes. 1,144 votes. 1,828 


“ Berkshire, . . 65,271 “ 3,438 6,836 
Bristol, . . . 11,481 7,929 14,179 
Dukes, ... 172 117 288 
Essex, .. . 20,894 12,060 24,478 
Franklin,. . . 1,649 1,745 2,714 
Hampden, .. 11,652 5,774 11,538 
Hampshire, . . 2,663 2,110 3,591 
Middlesex, . . 39,100 15,903 35,132 
Nantucket, .. 69 120 233 
Norfolk, . . . 11,998 4,548 10,541 
Plymouth, . . 7,612 3,167 8,971 
Suffolk, . . . 39,707 9,435 35,418 
Woreester, . . 18,813 10,755 22,206 

Absent votes, ..... 3 — 1,124 





Totals, . . . 172,125 votes. 78,245 votes. 179,077 





ARTICLE OF AMENDMENT NO. 9. 


Return of Bills and Resolves by the Governor with Recommendation 
for Amendment. 

The governor, within five days after any bill or resolve shall 
have been laid before him, shall have the right to return it to 
the branch of the general court in which it originated with a 
recommendation that any amendment or amendments specified 
by him be made therein. Such bill or resolve shall thereupon 
be before the general court and subject to amendment and 
re-enactment. If such bill or resolve is re-enacted in any 
form it shall again be laid before the governor for his action, 
but he shall have no right to return the same a second time 
with a recommendation to amend. 

YEs. No. BLANKS, 

County of Barnstable, . . 1,027 votes. 1,166 votes. 1,820 
Berkshire, . . 4,955 “ 3,361 7,229 

Bristol, . . . 10,959 7,909 14,721 
a ime 124 301 

Essex, .. . 19,967 “ 11,758 « 25,707 
Franklin,. . . 1,528 1,737 2,843 
Hampden, . . 10,989 5,784 12,191 
Hampshire, . . 2,481 “ 2,110 3,77 
Middlesex, . . 37,340 15,543 37,252 
Nantucket, . . See 121 237 

Norfolk, . . . 11,402 4,463 11,222 

Plymouth, . . 7,214 3,139 9,397 

Suffolk, . . . 38,874 ‘ 8,964 36,722 
Worcester, . . 17,544 10,793 23,437 

meen A lk 3 — 1,124 


Totals, . . . 164,499 votes. 76,972 votes. 187,976 





ARTICLE OF AMENDMENT NO. 10. 
Women to be Eligible to Appointment as Notaries Public. 


Article IV of the articles of amendment of the constitution 
of the commonwealth is hereby amended by adding thereto 
the following words:—Women shall be eligible to appoint- 
ment as notaries public. Change of name shall render the 
commission void, but shall not prevent reappointment under 
the new name. 

YEs. No. BLANKS, 

County of Barnstable, . . 884 votes. 1,355 votes. 1,774 
“ Berkshire, . . 4,735 “ 4,307 « 6,503 
Bristol, . . . 9,985 10,045 13,559 

Dales, ... 130 169 278 

Essex, ss « 2a 15,013 23,161 
Franklin,. . . 1,485 2,014 2,609 
Hampden, . . 10,345 7,850 10,769 
Hampshire, . . 2,385 2,619 3,360 
Middlesex, . . 35,215 21,681 33,239 
Nantucket, . . 62 134 226 

Norfolk, . . . 10,394 6,614 10,079 
Plymouth, . . 6,846 4,398 8,506 

Suffolk, . . . 35,148 15,237 34,175 
Worcester, . . 16,441 14,154 21,179 

Absent votes, . .... 2 1 vote. 1,124 





Totals, . . . 153,315 votes. 105,591 votes. 170,541 





ARTICLE OF AMENDMENT NO. 11. 
Retirement of Judicial Officers. 


Article I of Chapter III of Part the Second of the consti- 
tution is hereby amended by the addition of the following 
words :—and provided also that the governor, with the con- 
sent of the council, may after due notice and hearing retire 
them because of advanced age or mental or physical dis- 
ability. Such retirement shall be subject to any provisions 
made by law as to pensions or allowances payable to such 
officers upon their voluntary retirement. 


YEs. No. BLANKS, 

County of Barnstable, . . 900 votes. 1,208 votes. 1,905 
Berkshire, . . 4,606 ae. * 7,165 

Pw, ... Se 8,718 14,919 

ee sc « 144 128 305 

Essex, . > <a 13,362 25,343 
Franklin,. . . 1,425 1,828 2,855 
Hampden, . . 10,516 6,293 12,155 
Hampshire, . . 2,272 2.292 3,800 
Middlesex . . 35,511 17,771 36,853 
Nantucket, . . 66 126 230 

Norfolk, . . . 10,901 5,130 11,056 
Plymouth, . . 6,943 3,458 9,349 

Suffolk, . . . 38,099 10,227 36,234 
Woreester, . . 16,732 11,707 23,335 

Absent votes, ..... 2 1 vote. 1,124 


Totals, . . . 156,796 votes. 86,023 votes. 186,628 





ARTICLE OF AMENDMENT NO. 12. 
Revocation of Grants, Franchises, Privileges or Immunities. 


Every charter, franchise or act of incorporation shall for- 
ever remain subject to revocation and amendment. 


YEs. No. BLANKS. 

County of Barnstable, . . 958 votes. 1,179 votes. 1,876 
Berkshire, . . 4,801 “ 3,549 7,195 

Bristol, . . . 10,621 7,942 15,026 

Dem, .:s 130 139 308 

Essex, . . . 19,863 12,128 25,441 
Franklins. . . 1,433 1,808 2,867 
Hampden, . . 10,757 5,983 12,224 
Hampshire, . . 2,344 2,206 3,814 
Middlesex, . . 36,732° 16,343 37,060 
Nantucket, . . 60 128 234 

Norfolk, . . . 10,932 4,867 11,288 
Plymouth, . . 7,302 3,223 9,225 

Suffolk, . . . 38,340 9,375 36,845 
Worcester, . . 17,557 10,917 23,300 

Absent votes, . .... 3 — 1,124 





Totals, . . . 161,833 votes. 79,787 votes. 187,827 





ARTICLE OF AMENDMENT NO. 13. 
Power of General Court to establish Building Zones or Districts. 


The general court shall have power to limit buildings ac- 
cording to their use or construction to specified districts of 
cities and towns. 

YEs. No. BLANKS. 

County of Barnstable, . . 947 votes. 1,185 votes. 1,881 
Berkshire, . . 4,723 3,732 * 7,090 

Bristol, . . . 10,492 8,299 14,798 

ee ss eS 136 . 138 303 

Essex, - « « 19,849 ' 12,584 24,999 
Franklin,. . . 1,479 1,822 2,807 

Hampden, . . 10,859 6,212 11,893 
Hampshire, . . 2,356 2,253 3,755 
Middlesex, . . 36,791 16,825 36,519 
Nantucket, . . 57 122 243 

Norfolk, . . . 11,147 5,027 10,913 
Plymouth, . . 7,040 3,466 9,244 

Suffolk, . . . 38,082 9,994 36,484 
Woreester, . . 17,253 11,436 23,085 

Absent votes, ..... 3 a 1,124 





Totals, . . . 161,214 votes. 83,095 votes. 185,138 





ARTICLE OF AMENDMENT NO. 14. 
Compulsory Voting at Elections. 


The general court shall have authority to provide for com- 
pulsory voting at elections, but the right of secret voting shall 
be preserved. 

YEs. No. BLANKS. 

County of Barnstable, . . 739 votes. 1,534 votes. 1,740 
Berkshire, . . 3,856 “ 5,470“ 6,219 

Bristol, . . . 8,884 11,371 13,334 

Dukes, ... 115 174 288 

Essex, o « « ae 18,226 22,656 
Franklin, . . 1,111 2,453 2,544 
Hampden, .. 8,766 9,562 10,636 
Hampshire, . . 1,828 3,173 3,363 
Middlesex, . . 30,131 27,572 32,432 
Nantucket, . . 47 148 227 

Norfolk, . . . 8,778 8,529 9,770 
Plymouth, . . 5,964 5,464 8,322 

Suffolk, . . . 33,525 17,532 33,503 
Worcester, . . 13,842 17,184 20,748 

Absent votes, ..... 2 1 vote. 1,124 





Totals, . . . 134,138 votes. 128,403 votes. 166,906 





ARTICLE OF AMENDMENT NO. 15. 
Lending the Credit of the Commonwealth. 


SecTion 1. The credit of the commonwealth shall not in 
any manner be given or loaned to or in aid of any individual, 
or of any private association, or of any corporation which is 
privately owned and managed. 

SEcTION 2. The commonwealth may borrow money to repel 
invasion, suppress insurrection, defend the commonwealth, or 
to assist the United States in case of war, and may also 
borrow money in anticipation of receipts from taxes or other 
sources, such loan to be paid out of the revenue of the year 
in which it is created. 

Section 3. In addition to the loans which may be con- 
tracted as before provided, the commonwealth may borrow 
money only by a vote. taken by the yeas and nays, of two- 
thirds of each house of the general court present and voting 
thereon. The governor shall recommend to the general court 
the term for which any loan shall be contracted. 

Section 4. Borrowed money shall not be expended for any 
other purpose than that for which it was borrowed or for 
the reduction or discharge of the principal of the loan. 


Y YEs. No. BLANKS. 

County of Barnstable, . . 877 votes. 1,250 votes. + 1,886 
, Berkshire, . . 4,598 “ 3,940 7,007 
Bristol, . . . 10,383 8,891 14,315 

CO 143 . 144 290 

Essex, . . . 18,586 13,772 25,074 
Franklin,. .. 1364 ‘ 1,927 2,817 
Hampden, . . 10,284 6,772 11,908 
Hampshire, . . 2,277 2,339 3,748 
Middlesex, . . 34,694 18,559 36,882 
Nantucket, . . 49 134 239 

Norfolk, . . . 10,483 5,469 11,135 
Plymouth, . . 6,747 3,727 9,27 

Suffolk, . . . 37,040 11,169 36,351 
Worcester, . . 16,445 12,139 23,190 

Ripe wales, ts 2 1 vote. 1,124 


Totals, . . . 153,972 votes. 90,233 votes. 185,242 





ARTICLE OF AMENDMENT NO. 16. 
A State Budget and Veto of Items by the Governor. 


Section 1. Collection of Revenue.—All money received on 
account of the commonwealth from any source whatsoever 
shall be paid into the treasury thereof. 

Section 2. The Budget.—Within three weeks after the 
convening of the general court the governor shall recommend 
to the general court a budget which shall contain a statement 
of all proposed expenditures of the commonwealth for the 
fiseal year, including those already authorized by law, and 
of all taxes, revenues, loans and other means by which such 
expenditures shall be defrayed. This shall be arranged in 
such form as the general court may by law prescribe, or, in 
default thereof, as the governor shall determine. For the 
purpose of preparing his budget, the governor shall have 
power to require any board, commission, officer or depart- 
ment to furnish him with any information which he may 
deem necessary. 

Section 3. The General Appropriation Bill—All appro- 
priations based upon the budget to be paid from taxes or 
revenues shall be incorporated in a single bill which shall be 
ealled the general appropriation bill. The general court may 
increase, decrease, add or omit items in the budget. The 
general court may provide for its salaries, mileage, and ex- 
penses and for necessary expenditures in anticipation of ap- 
propriations, but before final action on the general appro- 
priation bill it shall not enact any other appropriation bill 
except on recommendation of the governor. The governor 
may at any time recommend to the general court supple- 
mentary budgets which shall be subject to the same procedure 
as the original budget. 

Section 4. Special Appropriation Bills—After final action 
on the general appropriation bill or on recommendation of 
the governor, special appropriation bills may be enacted. 
Such bills shall provide the specific means for defraying the 
appropriations therein contained. 

Section 5. Submission to the Governor.—The governor 
may disapprove or reduce items or parts of items in any bill 
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appropriating money. So much of such bill as he approves 
shall upon his signing the same become law. As to each item 
disapproved or reduced, he shall transmit to the house in 
which the bill originated his reason for such disapproval or 
reduction, and the procedure shall then be the same as in the 
case of\a bill disapproved as a whole. In case he shall fail 
so to transmit his reasons for such disapproval or reduction 
within five days after the bill shall have been presented to 
him, such items shall have the force of law unless the general 
court by adjournment shall prevent such transmission, in 
which ease they shall not be law. 


YEs. No. BLANKS. 

County of Barnstable, . . 894 votes. 1,212 votes. 1,907 
" Berkshire, . . 4,571 3,748 “ 7,226 
Bristol, . . . 10,254 8,153 15,182 

am, lw ls 143 129 305 

Essex, .. . 18,805 12,465 26,162 
Franklin,. . . 1,356 1,819 2,933 
Hampden, . . 10,234 6,253 12,477 
Hampshire, . . 2,276 2,159 3,929 
Middlesex, . . 35,709 16,394 38,032 
Nantucket, . . 53 126 243 

Norfolk, . . . 10,874 4,656 11,557 
Plymouth, . . 6,700 3,357 9,693 

Suffolk, . . . 37,631 9,432 37,497 
Woreester, . . 16,236 11,398 24,140 

ee WN, ks 2 1 vote. 1,124 





Totals, . . . 155,738 votes. 81,302 votes. 192,407 


ARTICLE OF AMENDMENT NO. 17. 
Biennial Elections. 


Section 1. The governor, lieutenant-governor, councillors, 
secretary, treasurer and receiver-general, attorney-general, 
auditor, senators and representatives, shall be elected bien- 
nially. The governor, lieutenant-governor and councillors 
shall hold their respective offices from the first Wednesday in 
January succeeding their election to and including the first 
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Wednesday in January in the third year following their 
election and until their successors are chosen and qualified. 
The terms of senators and representatives shall begin with the 
first Wednesday in January succeeding their election and 
shall extend to the first Wednesday in January in the third 
year following their election and wntil their successors are 
chosen and qualified. The terms of the secretary, treasurer 
and receiver-general, attorney-general and auditor, shall be- 
gin with the third Wednesday in January succeeding their 
election and shall extend to the third Wednesday in January 
in the third year following their election and until their suc- 
cessors are chosen and qualified. 

Section 2. No person shall be eligible to election to the 
office of treasurer and receiver-general for more than three 
successive terms. 

Section 3. The general court shall assemble every year on 
the first Wednesday in January. 

Section 4. The first election to which this article shall 
apply shall be held on the Tuesday next after the first Mon- 
day in November in the year nineteen hundred and twenty, 
and thereafter elections for the choice of all the officers before- 
mentioned shall be held biennially on the Tuesday next after 
the first Monday in November. 


YES. No. BLANKS. 
County of Barnstable, . . 879 votes. 1,319 votes. 1,815 


- Berkshire, . . 4,733 “ a * 6,705 
Bristol, . . . 9,430 9,842 14,317 
ee 113 164 300 
pee, .. . » 26085 15,783 25,034 
Franklin,. . . 1,473 1,979 2,656 
Hampden, . . 10,207 6,961 11,796 
Hampshire, . . 2,454 2,370 3,540 
Middlesex, . . 32,035 23,655 34,445 
Nantucket, . . 51 143 228 
Norfolk, . . . 10,077 6,453 10,557 
Plymouth, . . 6,201 4,687 8,862 
Suffolk, . . . 33,752 16,259 34,549 
Woreester, . . 14,846 14,865 22,063 

Absent votes, . .... 2 1 vote. 1,124 


Totals, . . . 142,868 votes. 108,588 votes. 177,991 





ARTICLE OF AMENDMENT NO. 18. 


Appointment of Legislators to Office and Service Upon Recess 
Committees. 

No person elected to the general court shall during the 
term for which he was elected be appointed to any office 
created or the emoluments whereof are increased during such 
term, nor receive additional salary or compensation for ser- 
vice upon any recess committee or commission except a com- 
mittee appointed to examine a general revision of the statutes 
of the commonwealth when submitted to the general court for 
adoption. 


YEs. No. BLANKS, 

County of Barnstable, . . 864 votes. 1,224 votes. 1,925 
Berkshire, . . 4,521 3,854 7,160 

Beato, ... O22 8,667 15,000 

Dummy, 4 ks 115 152 310 

Essex, o's « ae 13,047 25,473 
Franklin,. . . 1,348 1,890 2,870 
Hampden, . . 10,065 6,586 12,313 
Hampshire, . . 2,207 2,330 3,827 
Middlesex, . . 34,780 18,155 37,200 
Nantucket, . . 51 137 234 

Norfolk, . . . 10,700 4,935 11,452 
Plymouth, . . 6,684 3,548 9,518 

Suffolk, . . . 36,599 10,525 37,436 
Worcester, . . 16,030 11,958 23,786 

Absent votes, ..... 2 1 vote. 1,124 





Totals, . . . 152,800 votes. 87,009 votes. 189,628 





ARTICLE OF AMENDMENT NO. 19. 
More Efficient Administration of the Business of the Commonwealth. 


On or before January first, nineteen hundred twenty-one, 
the executive and administrative work of the commonwealth 
shall be organized in not more than twenty departments, in 
one of which every executive and administrative office, board 
and commission, except those officers serving directly under 
the governor or the council, shall be placed. Such depart- 
ments shall be under such supervision and regulation as the 
general court may from time to time prescribe by law. 


YEs. No. BLANKS. 

County of Barnstable, . . 896 votes. 1,193 votes. 1,924 
Berkshire, . . 4,804 “ 3,625 “ 7,116 

Bristol, . . . 10,438 8,149 15,002 

Dukes, ... 131 136 310 

Essex, . . . 19,249 12,363 25,820 
Franklin,. . . 1,425 1,823 2,860 
Hampden, . . 10,696 6,111 12,157 
Hampshire, . . 2,392 2,240 3,732 
Middlesex, . . 35,747 16,950 37,438 
Nantucket, . . 58 130 234 

Norfolk, . . . 11,033 4,710 11,344 
Plymouth, . . 7,017 3,307 9,426 

Suffolk, . . . 37,706 9,423 37,431 
Worcester, . . 16,800 11,425 23,549 

moment woles, . . 1. « « 2 1 vote, 1,124 





Totals, . . . 158,394 votes. 81,586 votes. 189,467 








THE SIGNIFICANCE OF THE RETURNS. 


The I. and R. amendment, recently adopted by the voters 
of Massachusetts, is based upon the theory that we should be 
‘fan informed democracy.’’ Whether we believe in the I. 
and R. as a sound piece of governmental machinery is neither 
here nor there. The situation recalls the comment of a wise 
gentleman who, when informed that a certain lady, in the 
era of transcendental philosophy, said that she ‘‘accepted the 
universe,’’ remarked, ‘‘Gad, she’d better.’’ The people of 
Massachusetts have got the I. and R. and they have got to 
learn to live under it and make it work as wisely as they 
ean. In order to do this, it is necessary for most of them 
to learn more about the structure of their government and 
how it works than they know to-day. This is true of ail of 
us at the bar as well as of the rest of the community. 

Among other things which it is important to understand 
as clearly as possible, and as soon as possible, in connection 
with the various plans now before the present legislature to 
provide for compulsory voting (and thus either leading or 
driving the horse to water) are: 

(1) The very practical information given by the official 
returns and (2) The practical meaning of the details of the 
various constitutional amendments which have already been 
adopted, because life is made up of details and it is the 
details that are generally responsible for ultimate general 
results in government. 

What is the most striking fact shown by these returns? 

They show that on the I. and R. amendment 170,646 voted 
‘“Yes,’’ 162,103 voted ‘‘No,’’ and 96,698 cast blank ballots on 
this question. The amendment was, therefore, adopted by a 
majority of 8,543, and when we come to study the returns 
from the different counties we find where those 8,543 votes 
eame from. Of those voting on the question, there was a 
majority of ‘‘No’’ votes in every county in the state with 
the exception of Plymouth and Suffolk Counties. In Ply- 
mouth County, there were 8,198 ‘‘ Yes’’ votes and 7,148 ‘‘No”’ 
votes, showing a lead of 1,050 votes in favor of the amendment 
and 4,404 blanks; but in Suffolk County there were 44,285 
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‘‘Yes’’ votes against 18,914 ‘‘No’’ votes and 21,361 blanks. 
Accordingly, it is clear that Suffolk County in this matter 
controlled the entire state constitution and changed it against 
the votes of all the other counties, except Plymouth, so that 
a very much larger share than they have had hitherto of the 
practical political power over the central and western coun- 
ties under the I. and R. appears to have been handed to the 
petition-signers and voters of the metropolitan district by 
the voters of Suffolk County. 

Here is food for reflection for the people of the central 
and western parts of the state and their representatives, in 
view of the fact that if sufficient signatures to petitions can 
be obtained in four counties under the I. and R. in the 
metropolitan district the machinery can be worked by them 
without going outside. Men may differ as to the wisdom of 
this but there can be no difference as to the fact. 





QUESTIONS AS TO THE MEANING OF THE 
AMENDMENTS. 


The following questions have been submitted by various 
persons who have studied the amendment. They are col- 
lected together here in order that those interested may con- 
sider them. 


PUBLICATION COMMITTEE. 


THE AMENDMENT PROVIDING FOR THE INITIATIVE AND 
REFERENDUM. 


= 


Under the Initiative, Article IV, §§ 4 and 5, it is provided 
that proposed constitutional amendments shall be submitted 
to ‘‘the next General Court.’’ This language was correct 
when we had annual elections, but under biennial elections 
does ‘‘the next General Court’’ mean the next session of the 
General Court then_in existence, or does it mean the General 
Court next to be elected? In this connection also may be 


considered Article III., § 2, of the Initiative, where it pro- 
vides that a legislative substitute for a constitutional amend- 
ment proposed by the Initiative may be adopted by a majority 
of those voting thereon in joint session ‘‘in each of two 
years.’’ Does this mean in each of two successive years, or 
does it mean by vote of two successive general courts elected 
biennially ? 


Note. 


The answers to the foregoing questions seem to be 
clear when the language of the two amendments is care- 
fully compared. 

In the first place, Article III., Section 2, of the initia- 
‘tive does not refer merely to votes ‘‘in each of two years,”’ 
but it says ‘‘in each of two years as hereinafter pro- 
vided.’’ Thereafter, in Article IV., Section 4, it is ‘‘ pro- 
vided’’ that amendments voted upon by the joint ses- 
sion in the manner provided ‘‘shall be referred to the 
next general court;’’ and Section V. provides that ‘‘if 
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in the next general court’’ the required votes are given, 
the amendment is to be submitted to the people ‘‘at the 
next state election.’’ 

Turning now to the biennial amendment to find out 
the meaning of ‘‘the next general court,’’ it is provided 
that ‘‘senators and representatives shall be elected bien- 
nially ;’’ and that ‘‘the terms of senators and represen- 
tatives shall begin with the first Wednesday in January 
succeeding their election and shall extend to the first 
Wednesday in January in the third year following their 
election and until their successors are chosen and quali- 
fied.’’ In Section 3 it is provided that ‘‘The general 
court shall assemble every year on the first Wednesday 
in January.’’ 

There seems to be only one possible interpretation of 
these provisions, and that is that the words ‘‘next gen- 
eral court’’ in the initiative amendment mean the next 
general court, and do not mean merely the next session 
of the same general court. It is perfectly clear from 
the biennial amendment that a general court once elected 
remains the same general court until the next elected 
general court comes into office. 

This result of the initiative and the biennial amend- 
ments is not only clear from the wording, but is in 
accordance with the natural and reasonable intention of 
insuring more deliberate consideration of proposed con- 
stitutional amendments by providing that they shall be 
considered by two successive elected legislatures with an 
opportunity for the people to change the legislators in 
the meantime. This was the provision in the Ninth 
Amendment which formerly dealt with this subject and, 
although the Ninth Amendment, as a whole, was repealed 
by the initiative amendment, there was no intention 
apparent to change this particular feature of it. Other- 
wise, if the amendments were to be submitted merely to 
two successive sessions of the same legislature, the whole 
business of submitting amendments would be placed in 
the hands of one body of men, a sufficient number of 
whom might by skilful political work be pledged in 
advance to submit some particular proposition in the 
same way that a large number of the delegates to the 
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constitutional convention were pledged. Such a situ- 
ation is certainly not desirable and it seems clear that 
it was not provided for. 

F. W. G. 


2. 


Under the Initiative, Article IV., §5, and Article V., § 1, 
and the Referendum, Article III., §§ 3.and 4, measures in- 
troduced by the Initiative, and those made subject by peti- 
tion to the Referendum, are to be submitted to the people at 
the ‘‘next state election.’’ Under annual elections these 
words had a clear meaning. Under Biennials they probably 
mean the next biennial eléction, as it seems that the seven- 
teenth amendment, providing for biennial elections, has 
abolished the annual state election, and that there can be no 
state election except the biennial election of state officers. 
This arises from the fact that the constitution as it has 
existed heretofore provides for no other state election than 
that at which the state officers now named in the amendment 
providing for biennials were to be elected. Another con- 
struction, however, may be possible, that is, that a state elec- 
tion may be held in the year when there is no biennial elec- 


tion, for the purpose of having the people pass on measures 
submitted by Initiative or Referendum, and to elect county 
officers. The possibility of such a construction is perhaps 
remote. 


Note. 

The I. and R. amendment does not contemplate special 
elections to vote only on questions submitted under it 
when many persons would fail to go to the polls because 
no state officers were to be elected. It seems clear that 
‘*the next State election’’ means the next one provided 
for by the constitution and that means the next one pro- 
vided for by the biennial amendment. 


F, W. G. 


3. 


In Article IL, §2, paragraph 3, of the Initiative, the 
words ‘‘or referendum’’ do not appear to have any practical 
application to any possible facts. The paragraph refers to 
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certain constitutional rights, and is primarily intended to 
prevent any attack on them by initiative petition for a con- 
stitutional amendment. The Referendum, on the other hand, 
refers only to proposed laws. No additional precaution is 
effected against the passage of unconstitutional statutes, by 
providing that they shall not be subject to Referendum. 
Furthermore, their unconstitutionality could not properly be 
determined, in advance of a court decision, and therefore 
their actual submission to referendum could not well be pre- 
vented. If accepted on referendum, an unconstitutional 
statute would be none the less unconstitutional. 

Also query, under the Referendum, Article ITI., § 2, who is 
to decide whether or not a law comes within that section? 


4. 

Under the Initiative, Article II., Section 3, it might seem 
that the description of a law proposed by the Initiative, as 
it will appear upon the ballot, is to be determined by the 
Secretary of the Commonwealth; but this is not so stated, 
and is probably not intended, in view of the exclusive power 
and duty given to the Attorney-General by General Pro- 
visions, Article III. Under that Article it is clear that 
descriptions of proposed constitutional amendments, and of 
laws submitted under the Initiative or upon Referendum, 
are to be determined by the Attorney-General, ‘‘subject to 
such provision as may be made by law.’’ 

The Initiative, Article IV., § 3, provides that three-fourths 
of the members of the legislature, voting in joint session, 
upon a constitutional amendment proposed by the Initiative, 
may amend it, and there is no limitation on their power of 
amendment. If such amendment radically changes the sub- 
stance of the measure, its description on the ballot ought to 
be changed; but under Article II., § 3, the description as it 
will appear on the ballot, is to be printed and issued by the 
Secretary of the Commonwealth before the signatures are 
obtained, and therefore it cannot be changed. 


Note. 
This point as to the time when the Attorney-General is 
to act was not discussed in the debates of the convention, 
but it seems clear from the language used that he must 
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act before the Secretary of the Commonwealth prints the 
‘*descriptions’’ on the signature blanks, and that he can- 
not afterwards change the description without raising a 
question as to the constitutionality of the proceeding as 
there is no authority for placing any ‘‘description’’ on 
the ballot which was not originally printed at the head 
of the signature blanks before the signatures were col- 
lected. 
F. W. G. 


5. 

Article III., §2, of the Initiative provides that a legislative 
substitute for a constitutional amendment may be submitted 
if agreed to by a ‘‘majority of those voting thereon in joint 
session,’’ but Article IV., §5, provides that a similar sub- 
stitute shall be submitted to the people if it receives the 
second time ‘‘affirmative votes of at least one-fourth of all 
members elected.’’ Which provision is intended to govern? 
If the provision mentioned in Article IV., §5, were intended, 
would it not also have been mentioned in Article IV., §4? 

In this connection it may be noted that we apparently have 
three ways in which a constitutional amendment proposed by 
the legislature may be passed for submission to the people: 
(1) under Article IV., §§4 and 5, a legislative amendment 
by a majority of all the members elected, (2) under Article 
IIL., §2, a legislative substitute by a majority of all the mem- 
bers who vote, (3) under Article IV., §5, a legislative sub- 
stitute by one-fourth of all the members elected. The last 
apparently is the result of an unintentional slip in drafting. 
Is the distinction between all the members who vote and all 
the members elected also unintentional ? 

Suppose an initiative amendment and a legislative sub- 
stitute both are referred to the next General Court, the sub- 
stitute by the votes of less than a majority of all the members 
elected; and that the initiative amendment, the second time, 
fails to receive the votes of one-fourth of the members. What 
then becomes of the legislative substitute? 


6. 
The Initiative, Article IV., §2, contains no provision for 
the consideration of a constitutional amendment by the legis- 
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lature unless it is proposed by initiative petition signed by 
not less than twenty-five thousand qualified voters or ‘‘intro- 
duced into the General Court by a member of either house.’’ 
The result is that if the Governor, in his inaugural, a special 
commission, in its report, or a state officer, board or com- 
mission, in his or its annual report, recommends a constitu- 
tional amendment, it cannot be considered by the General 
Court without an independent petition or proposal introduced 
by a member of the legislature. 


7. 

Under the Initiative, Article V., §1, and the Referendum, 
Article III., §3, it is provided that a proposed law approved 
by the people, in which no time for its taking effect is pro- 
vided, shall take effect thirty days after the election at which 
it is approved. Under the Referendum, Article III., §4, a 
proposed law which is not suspended by the Referendum, if 
rejected at the polls, shall be repealed at the expiration of 
thirty days after the election. After the state election of 
1918 the official count was not taken until Wednesday, De- 
ecember 11, more than thirty days after election, and it is 
stated by the office of the Secretary of the Commonwealth 
that thirty days is usually not long enough for the official 
count. 


8. 

Under the Initiative, Article VI., third paragraph, first 
line, it is provided that ‘‘The General Court, by resolution 
passed as hereinbefore set forth . . .’’ may provide for 
grouping and designating upon the ballot conflicting or 
alternative measures. What is meant by the words ‘‘ resolution 
passed as hereinbefore set forth?’’ The most sensible con- 
struction appears to be that if in any year two measures, 
whether laws or constitutional amendments, which on their 
face appear to be alternatives for each other, or to conflict, 
are to be placed upon the ballot for the next state election, 
the legislature, by resolution passed by yea and nay vote, 
may provide that they be grouped. This, however, is by no 
means clear from Article III., §2, of the Initiative, and 
furthermore, it is not clear, in the case of alternative or 
conflicting constitutional amendments, whether the words 





148 


‘‘hereinbefore set forth’’ refer to the methods set forth in 
Article III., §2, or to those set forth in Article IV., §§4 and 


D. 


9. 

Under the Referendum, Articles I. and II., are resolves 
providing for matters incidental to the work of the current 
General Court, such as one providing for a joint special 
committee to investigate a particular subject and report to 
the then General Court within a period of a few weeks, laws 
subject to the Referendum and therefore not taking effect 
until ninety days after their passage? If they are laws, 
they cannot be made effective by the General Court except 
by a two-thirds vote of both branches declaring them to be 
emergency laws, so that one-third of either branch could hold 
up the whole machinery of the legislature in relation to some 
important investigation. If, on the other hand, a resolve 
is not a law, this opens the door to the passage under the 
guise of resolves, without being subject to the Referendum, 
of measures which, if passed as acts, would clearly be sub- 
ject to it. The framers of the original constitution appear 
to have had it in mind that a resolve as well as a bill is a 


law. See Part II., Chapter 1, Section 1, Article IL, ‘‘No 
bill or resolve of the senate or house of representatives shall 
become a law,’’ ete. 


Note. 
This subject is discussed by Mr. Dorman in this 
number. 


10. 

Under the Referendum, Article III., §§3 and 4, it is stated 
that a law as to which a Referendum petition has been filed 
shall be submitted to the people at the next state election ‘‘if 
thirty days intervene between the date when such petition 
is filed with the secretary of the Commonwealth and the date 
for holding such state election.’’ Is this language sufficiently 
clear to make sure that the filing referred to is the filing of 
the fifteen thousand signatures in one case and the ten thou- 
sand in the other case, and not the filing of the original 
position by the first ten signers? 





The existing Constitution provides in Part II., Chapter 
VI., Article VIII., that all measures shall be enacted in a 
certain style, and there is no provision in the Initiative and 
Referendum providing for any enacting style. It brings 
about this interesting situation, assuming that the enacting 
style required by the existing Constitution is followed, that 
you have a law which purports to have been enacted by the 
General Court, which was not enacted by the General Court. 


Note. 
The enacting style of legislative acts should not be 
followed. 
F. W. G. 
12. 

Under ‘‘ General Provisions III.’’ of the I. and R., the form 
in which questions are to be submitted on the ballot is subject 
to criticism as not recognizing the distinction between a law 
submitted by Referendum and a proposed law submitted 
under the Initiative, and also as not setting clearly before 
the voter the origin of the measure before him. 


AMENDMENT RELATING TO ADJOURNMENTS OF THE 
LEGISLATURE. 

This amendment, which relates to adjournments of the 
General Court, seems to have been passed without regard to 
biennials. The amendment provides that no recess of the 
General Court ‘‘shall extend beyond the sixtieth day from 
the date of their first assembling,’’ which literally taken 
means the day on which that General Court first convenes, 
and therefore would seem not to permit a recess at the 
second session. No reason appears why the recess should not 
be taken at the second session as well as at the first, since 
in each case the same need for it may arise. 


THE BIENNIAL AMENDMENT. 


The Seventeenth Amendment, providing for biennials, in- 
troduces a new feature, that of the hold-over legislator. 
Under the existing statutes, Revised Laws, Chapter 3, Sec- 
tions 1-4, only the newly elected members have been admitted 
as members of the General Court, but under Biennials, Sec- 
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tion 1, it is expressly provided that the terms of senators and 
representatives shall extend ‘‘until their successors are chosen 
and qualified.’’ Therefore it seems clear that a member 
whose successor fails to qualify has not only the right but the 
duty to sit as a member of the next General Court although 
not elected thereto. 


Note. 


It is generally understood that this is one of the in- 
advertent changes submitted by the convention. 


F. W. G. 


THe Bupeet AMENDMENT. 

The amendment, relative to the budget, in Section 1 pro- 
vides that ‘‘ All money received on account of the Common- 
wealth from any source whatsoever shall be paid into the 
treasury thereof.’’ Section 2 thereof provides that the budget 
‘*shall contain a statement of all proposed expenditures of 
the Commonwealth for the fiscal year, including those al- 
ready authorized by law. . . .’’ What is the effect of 
these provisions upon trust funds held under wills and dona- 


tions under statutes such as the following? 


1909, 504, §16, provides that the trustees of the vari- 
ous institutions under the Commission on Mental Di- 
seases may receive and hold funds, and makes them 
corporations for that purpose. 

Revised Laws, Ch. 88, §3, provides that the Trustees 
of Hospitals for Consumptives shall be a corporation for 
the purpose of receiving and holding trust funds and 
bequests. 

1918, 262, §2, provides that the present trustees of the 
Massachusetts Agricultural College, now made trustees 
of the state institution under that name, shall have all 
the powers in reference to control and investment of 
trust funds that the former trustees of the institution 
had before said act. 


Two questions arise: (1) Do these trust funds have to go 
into the treasury under the Sixteenth Amendment, Section 
1% (2) Do expenditures from them have to be included in 
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the budget under Section 2? In this connection it should be 
noted that the gifts are received by state officers for use for 
the purposes of state institutions, and therefore seem to come 
within the literal meaning of Section 1. Also the expendi- 
tures from such funds and their income, being expenditures 
for state purposes, would seem to be ‘‘expenditures of the 
Commonwealth’’ under Section 2. It would seem that, while 
it may have been intended that such funds should be held by 
the treasurer and receiver-general and paid out by him under 
the direction of the trustees, as is done in similar cases under 
Revised Laws, Ch. 39, §5, 1906, 407, §1, and 1910, 583, §2, 
some doubt may exist as to the intention to include expendi- 
tures from these funds in the budget submitted by the Gov- 
ernor to the General Court. If the trust funds are to go 
into the treasury, amendments may be necessary of 1909, 
504, §16, R.L. 88, §3, and 1918, 262, §2, to that effect. 

2. Under this same amendment, Section 5, ‘‘The pro- 
cedure’’ after an item in an appropriation bill is disapproved 
or reduced by the Governor ‘‘shall then be the same as in the 
ease of a bill disapproved as a whole.’’ If this means liter. 
ally, that the procedure is to be identical, then the bill, signed 
by the Governor, which has become law, except the part dis- 
approved, shall be returned to the chamber in which it origi- 
nated, and shall remain in the custody of the legislature, per- 
haps for several weeks, until both branches have passed upon 
the question whether or not the part disapproved by the 
Governor shall become law notwithstanding his objections. 
Is not the bill, as soon as it becomes law, a ‘‘record of the 
commonwealth,’’ which under the Constitution, Part the Sec- 
ond, Chapter II., Section IV., Article II., is to be kept by 
the Secretary of the Commonwealth ? 


Statutory CHANGES REQUIRED BY THE AMENDMENTS. 


A eonsiderable number of statutory changes required by 
the amendments are suggested in the special report of the 
Commissioners to Gonsolidate the Laws (House Doc. 1270 of 
1919) pp. 7-10. Doubtless more will be discovered as the 
amendments become more generally studied. 





THE TAKING EFFECT OF STATUTES AND RE- 
SOLVES AS AFFECTED BY THE INITIATIVE 
AND REFERENDUM AMENDMENT. 


The adoption of Article XLVIII. of the amendments to 
our State constitution, generally known as the ‘‘I. & R.,” 
introduces certain important changes in our methods of law 
making quite apart from the affirmative use of its provisions. 
This is especially true of the clauses relating to the ‘‘refer- 
endum.’’ In order that a law enacted by the general court 
may be submitted to the voters, it is provided that all laws 
within the seope of the referendum provisions shall not take 
effect until the lapse of ninety days after they have become 
law.’ There are certain kinds of laws that are expressly ex- 
cluded from the referendum. Of these the most numerous 
are those ‘‘the operation of which is restricted to a particular 
town, city, or other political division, or to particular dis- 
tricts or localities of the commonwealth. Laws of this char- 
acter constitute a very considerable portion of the annual 
legislative output published in the volume entitled,—‘‘ Special 
Acts and Resolves.’’ Another class expressly excluded are 
those appropriating money for the current or ordinary ex- 
penses of the commonwealth or of its boards, departments or 
commissions. Appropriation bills are likewise published in 
the ‘‘Special Acts and Resolves,’’ although new provisions 
which may involve additional appropriations are apparently 
subject to the referendum, as are all other acts of a general 
character, subject to certain minor exceptions.’ Nearly all 
of the laws treated as ‘‘general’’ and published in the annual 
volume entitled ‘‘General Laws’’ are subject to the refer- 
endum, and cannot take effect upon their passage unless de- 





1“No law passed by the general court shall take effect earlier than ninety 
days after it has become a law, excepting laws declared to be an emergency 
law and laws which may not be made the subject of a referendum petition, 
as herein provided.” Article XLVIII. The Referendum I. 


2These minor exceptions are laws relating to religion, religious practices 
or religious institutions, to the appointments, qualification, tenure, removal 
or compensation of judges, and to the powers, creation or abolition of courts. 
Some of them have no logical place in a provision excluding matters from 
the operation of the referendum, because beyond the reach of statutory 
regulation, and thus beyond the scope of the referendum. They are all 
borrowed from the clause excluding matters from the initiative, to .which 
entirely different considerations apply. 
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clared by the prescribed process to be ‘‘emergency laws.”’ 
The result is that the familiar concluding section,—‘‘ This 
act shall take effect upon its passage,’’ will tend to disappear 
from our general acts.* 

Because of the habitual use of the ‘‘taking effect’’ clause, 
the idea is frequently entertained by intelligent legislators 
and even lawyers, that a law is inoperative without it. The 
sole object, however, of the clause making the act effective 
upon its passage has been to avoid the provisions of Revised 
Laws, Chapter 8, Section 1, postponing the operation of an 
act until thirty days after it becomes law, ‘‘unless otherwise 
expressly provided therein.’’ This provision first appeared 
in the Revised Statutes of 1835 (Chapter 2, §3), and was 
soon followed by the familiar ‘‘taking effect’’ section above 
quoted. Prior to 1835 the clause was rarely or never used, 
simply because it was unnecessary. The operation of a law 
was governed by the general rule, as stated in the Opinion 
of the Justices, 3 Gray 606, whereby ‘‘all statutes take effect 
at and from the time of their passage, unless a different time 
be prescribed by the statute itself or by some general law in 
force at the time of its enactment, fixing the time at which it 
shall go into operation.’’ A general statutory provision regu- 
lating the time of taking effect may be abrogated by a pro- 
vision of the statute in question. A constitutional provision 
may not, of course, be set aside, hence the substantial dis- 
appearance of the usual taking effect clause in the drafting 
of our general laws. 





’“Emergency laws’ are excepted from the clause of the forty-eighth amend- 
ment providing that “no law passed by the General Court shall take effect 
earlier than ninety days after it has become law.” There is nothing, on the 
other hand, to the effect that an emergency law shall take effect upon pas- 
sage, as in some state constitutions, thus leaving emergency acts to be gov- 
erned by R.L., Ch. 8, § 1, suspending their operation for thirty days “unless 
otherwise expressly provided therein.” Does an express declaration in an 
emergency preamble that the act take immediate effect conform to the lan- 
guage of the last-named exception? This raises the question whether the 
preamble is part of the act. The preamble, like the title, precedes the enact- 
ing clause. For this and other reasons, titles and preambles are not gener- 
ally regarded as a part of the statute to which, they are affixed (Jones, 
Statute Law Making, p. 77). In this state, a title is held to be a part of 
the act (Proprietors of Mills v. Randolph, 157 Mass. 345; Rice v. Winslow, 
180 Mass. 501). It is more than probable that the preamble will also be held 
to be a part of the act, in view of the language of the constitution requiring 
the emergency law to “contain a preamble.” Until definitely decided, how- 
ever, or until the enactment of a general law giving immediate effect to laws 
with emergency preambles, that part of the emergency act which follows the 
enacting clause should provide for its immediate operation. 
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Statutes are frequently made to take effect upon a specified 
future date, in order to afford notice and time for the neces- 
sary adjustments. The referendum provisions indirectly re- 
quire that negative language be employed for this purpose, 
rather than affirmative. It is not proper to say that an act 
‘‘shall take effect upon the first day of October, 1919,’’ when 
a referendum petition may postpone its operation beyond the 
date specified, or even lead to its rejection altogether. On 
the other hand, the same purpose may be properly effected 
by providing that the act shall not take effect prior to the 
date specified. 

As to all laws not within the scope of the referendum the 
provisions of Section 1 of Revised Laws, Chapter 8, still 
obtain. Thus local acts will take effect after thirty days 
unless their terms otherwise stipulate. Acts of this character 
frequently have attached to them a local referendum, either 
to the voters or to the municipal government, and hence do 
not take effect upon their passage. 

The impression exists that bills of a special character are 
exempt from the referendum and can therefore be made to 
take effect upon their passage, without the adoption of an 
emergency preamble. Thus bills reviving dissolved corpora- 
tions, changing the names of mutual insurance companies,‘ or 
otherwise affecting a particular corporation, have been intro- 
duced into the general court and have in some cases nearly 
finished their legislative course with a section giving them 
immediate effect. As a matter of fact, the only numerous 
special matters excluded from the referendum are those ‘‘the 
operation of which is restricted to a particular town, city, or 
other political division or to particular districts or localities of 
the commonwealth. .”’ This language is replete with 
opportunities for construction. Local bills of a political char- 
acter, such as measures amending city charters, or relating 
to particular towns, cities, counties, water or park districts, 
and local fish and game laws, are probably within the excep- 
tion. But a bill relating to the powers or organization of a cor- 
poration endowed, under the laws of the commonwealth, with 
a legal existence anywhere within its limits, and by state com- 





“While corporations may procure a change of name under ,1908, 163, 
as amended by 1915, 205, the procedure is so cumbrous in case of a mutual 
company that the general court frequently changes its name by special act. 
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ity beyond its limits, certainly does not possess the sectional 
character described in the language above quoted. Bills of 
this nature should therefore not be made to take effect upon 
passage, and if, by chance, any such measure is finally enacted 
to take immediate effect, the parties in interest should not 
act under its provisions until at least ninety days have 
elapsed, and then not until ascertaining that a referendum 
petition has not been filed in the office of the secretary of 
the commonwealth within thirty days after passage. 


THe TAKING EFFECT OF RESOLVES. 


Resolves have invariably taken effect upon their passage. 
The provision in the Revised Laws (Ch. 8, § 2) to this effect 
is simply declaratory of the general principle. Whether a 
resolve is subject to the referendum provisions of the con- 
stitution, with its operation postponed for ninety days, is a 
matter yet to be settled. The referendum is defined as ‘‘the 
power . . . to submit laws, enacted by the general court, 
to the people for their ratification or rejection.’’ The word 
‘*enact’’ is also used in defining the contents of a referendum 
petition. In the Massachusetts system of law making ‘‘enact”’ 
is a word of art, and has no application to resolves. It is 
doubtful, however, if the word was consciously employed by 
the framers of the amendment with a view to excluding re- 
solves. The ninety day clause of the amendment applies: to 
‘laws passed by the general court,’’ and a resolve is recog- 
nized in several provisions of the constitution to be a law. 
Although the clause last mentioned excepts all laws ‘‘which 
may not be made the subject of a referendum provision,’’ the 
exception was probably intended to apply to matters express- 
ly excluded. The loose use of the word ‘‘enact’’ as applied 
to both acts and resolves in Article LVI. of the amendments 
tends to weaken any conclusion founded upon its use in any 
more restricted sense. The initiative and referendum amend- 
ment is not a Massachusetts product, but an exotic growth, 
imported from other states, with very little attempt to adapt 
it to Massachusetts methods of law making. In the states 
of its nativity, the use of the resolve is generally restricted, 
but in Massachusetts almost anything can be done by resolve, 
the constitution requiring its submission to the executive, and 
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the rules of the general court its passage through the same 
stages as a bill. 

Whether the referendum provisions apply or do not apply 
to resolves, the result is unfortunate. There are obviously 
many resolves that ought to be immune. On the other hand, 
in view of the almost complete absence in our constitution 
of those restrictions on the use of the resolve that appear in 
other states, the complete exemption of resolves from the 
referendum would seem to constitute an omission when we 
consider that the ‘‘I. & R.’’ is predicated on distrust of the 
legislature. The difficulty could have been met by making the 
referendum expressly applicable to both acts and resolves, as 
in the annulled 42d amendment, and by adding to the para- 
graph entitled ‘‘Excluding Matters,’’ an adequate descrip- 
tion or enumeration of resolves not included. 

Three different answers to the question are possible: 


(1) The referendum does not apply to resolves, but only 
to enacted laws; in other words, ‘‘acts.’’ 


(2) The referendum does apply to all laws, in whatever 
form they are adopted. 


(3) The referendum applies to resolves only when they 


are of a law-making character, and not to such as 
partake of the character of an administrative 
order or direction, nor to such as are incidental 
to the discharge by the legislature of its duties. 


WiuiamM E. Dorman. 
Boston, February, 1919. 





IS THE TAX ON TRANSFERS ‘‘MADE IN CONTEM- 
PLATION OF DEATH’’ IN THE ‘‘FEDERAL ES- 
TATE TAX’’ CONSTITUTIONAL? 


The federal estate tax imposes ‘‘. . . a tax equal to’’ cer- 
tain percentages ‘‘of the value of the net estate 
upon the transfer of the net estate of every ‘decedent dying 
after the passage of this act.’’ (§201 of the Act of 1916 as 
amended in 1917 and §401 of the Act of 1919.) 

Art. IV. of the regulations of the Treasury Department 
(No. 37, revised to May, 1917) provides as follows: 


‘‘This is not an inheritance tax, and the interests of 
separate beneficiaries and the manner of their taking 
have no bearing upon the question of liability to tax or 
the amount of tax due. This is a transfer tax in a lump 
sum resting upon the decedent’s whole net estate com- 
puted according to sections 202 and 203 of the act.’’ 


Sec. 202 of the act directs that the value of the gross estate 
shall be determined ‘‘by including the value, at the time of 
death, of all property 


(b) ‘‘To the extent of any interest therein of which 
the decedent has at any time made a transfer, or with 
respect to which he has created a trust, in contempla- 
tion of or intended to take effect in possession or enjoy- 
ment at or after his death, except in case of a bona fide 
sale for a fair consideration in money or money’s worth. 
Any transfer of a material part of his property in the 
nature of a final disposition or distribution thereof, made 
by the decedent within two years prior to his death with- 
out such a consideration, shall, unless shown to the 
contrary, be deemed to have been made in contempla- 
tion of death within the meaning of this title.’’ (See also 
§402(c) of the Act of 1919.) 


Art. XIV. of the regulations provides as follows: 


“*If any transfer of a material part of decedent’s prop- 
erty was effected within two years prior to death a pre- 
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sumption lies that it was made in contemplation of death 
and its value must be shown upon the return on Form 
706. With the return the estate may submit evidence 
and argument to establish whether the transfer was ac- 
tually made in such contemplation, and such evidence 
will be passed upon by the commissioner before the 
assessment against the estate is confirmed. It should be 
noted that taxable transfers are not limited to those 
made within two years prior to death. A transfer made 
at any time whatsoever during the transferor’s life is 
taxable if it is of the kind defined in paragraph B, see- 
tion 202.’’ 


Are these provisions, in the statute and regulations, for 
taxing completed transfers, when neither the possession nor 
the enjoyment of the property is postponed until death, con- 
stitutional ? 

The general estate tax which, as pointed out in the regu- 
lations, is not drawn as an inheritance tax on the right of 
heirs or beneficiaries to take, but as a transfer tax on the 
whole net estate, has not yet been passed upon by the Su- 
preme Court of the United States. It is not the writer’s 
intention to discuss the constitutionality of the general tax. 
Presumably the Government’s position in regard to it may be 
summed up in the suggestion that the nature of the tax is 
described by the general term ‘‘death duty,’’ and that it is 
essentially an excise, not upon the right to die, but upon the 
privilege of leaving or giving property as an incident of 
exercising the right, or performing the duty, of dying. 
Whether the Government can sustain the discriminations in 
the imposition of the tax is another question.* 

But it seems a long step to the view that a man cannot give 
away his property as he pleases during his lifetime, regard- 
less of his motives in so doing, without subjecting himself to 
a tax upon his motives to be collected from his estate after 


*As to both questions, see Bancroft, “Inheritance Taxes for Investors,” 
2d ed. (1917), Chapter VIII., where it is said at p. 99: “Two obvious 
attacks on the law are, first that it is a direct tax (cf. Cotton v. Rew, 1914, 
A.C. 176), and as such should be apportioned among the States; and second, 
that making its graduated tax depend on the size of the estate rather than 
on the size of the distributive share is so grossly unfair as to be void as 
lacking in uniformity for which view there are various precedents” (cf. 
Black v. State, 113 Wis. 205), but compare Knowlton v. Moore, 178 U.S. 41. 
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he is dead. Surely, if there is any absolute right of property 
which an American citizen has, this right lasts during his 
lifetime and includes the right to dispose of it by gift in any 
manner which he chooses so long as he does not injure his 
fellow citizens thereby. 

The right to deal freely with his property while he is alive 
is different in its nature from the right to leave it or control 
its disposition at his death. So long as there is any distinc- 
tion between rights and privileges in constitutional law, the 
right to give away property during a man’s lifetime surely 
falls within the class of rights, and not of privileges and, 
so long as the provision in the federal constitution against 
direct taxation without apportionment stands, it is difficult 
to see how the expedient of deferring the collection of the 
tax until a man’s death can alter or conceal the fact that a 
tax upon a completed gift or transfer made by him during 
his life and imposed solely because of his motive in making 
it, however honest, natural, and legitimate his motive may 
be, is really a direct tax upon that man’s property of an 
arbitrary character and in violation of the constitutional pro- 
vision against direct taxation without apportionment or uni- 
formity. 

It also seems to be a purely arbitrary tax which discrimi- 
nates between the man who sells his property for full value 
and the man who is generous enough to give his away and 
imposes a tax upon the generous man without imposing it 
upon the man who sells. This is not uniformity in any 
reasonable sense. It is like the common law-school test case of 
taxing red-haired men.- 

A generous man who has accumulated some property de- 
cides that instead of waiting until he dies that he will divide 
a considerable part of his property among his children while 
he is alive so that they may begin to enjoy it and so that he 
may see them enjoy it and put it to good use and thus makes, 
in his lifetime, this distribution ‘‘in contemplation’’ of the 
fact that he may die at any time or of the fact that he is to 
undergo a serious operation, and that he would rather have his 
children get it now without its being reduced by inheritance 
or estate taxes after his death; is he to be discriminated 
against while another man with an equal amount of property, 
but with a very different nature, sells for full value the same 
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amount of property which the first man gave away, and 
invests the proceeds in speculative securities so that the 
whole amount is lost, and neither he nor his estate is called 
upon to pay any tax whatever upon the property thus sold 
by him for full value? Is there any reasonable ground upon 
which the generous transfer can be taxed while the business 
transfer is not taxed? Is it not a purely arbitrary discrimi- 
nation of the most flagrant character, in addition to being a 
direct tax? 

As the encouragement of giving by free men is healthy the 
‘*practical’’ right to property must include the right to be 
generous with it, whether ‘‘in contemplation of death’’ (which 
every one ought always to have in contemplation) or of any 
other legitimate consideration which is the citizen’s own pri- 
vate business. 


These suggestions are submitted for the consideration of 
the bar. No attempt has been made to exhaust authorities on 
the subject. The authorities relating to the history of state 
statutes relating to the words ‘‘in contemplation of death,”’ 
and its application in this connection are collected in Gleason 
and Otis and certain other books on inheritance taxation and 
the latest and last case cited in regard to the matter on page 


83 of Gleason and Otis illustrates the point of this discussion 
with peculiar emphasis. 

The case is the Matter of Hodges (215 N.Y. 447) decided 
in 1915, in which Chief Justice Willard Bartlett, in dis- 
cussing the New York statute taxing gifts made ‘‘in con- 
templation of death,’’ decided that the gifts ‘‘in contempla- 
tion of death’’ shall not be added to gifts to the same per- 
son contained in the will for the purpose of increasing the 
rate of taxation. His reasoning was as follows: 


‘‘Under the express provisions of the tax law, the gift 
of bonds and securities to the wife was taxable as soon 
as it was made. As such gifts seldom become known to 
the taxing authorities until after the death of the person 
making them, there is usually no effort to tax them 
earlier; but this fact does not affect their liability to 
earlier taxation if ascertained. Where the transfers are 
thus distinct in character; one being a gift inter vivos 
taxable when made and the other a legacy taxable only 
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upon the death of the testator, there appears to be no 
warrant in law for adding them together and consider- 
ing them as one transfer.’’ 


The practical legislative reasons for using the clause thus 
discussed was stated by Surrogate Cohallan, of New York 
County, in 1914, in a case referred to on page 82 of Gleason 
and Otis, and quoted as follows: 


‘“When a person reaches the age of 80 years and 
makes a gift of a substantial part of his property, the 
presumption is that the gift is made because the donor 
realizes that in the ordinary course of nature he cannot 
survive much longer and wishes to anticipate the effect 
of a will or the intestate laws by giving his property to 
those persons who would be legatees under a will or 
beneficiaries under the intestate laws. If such gifts were 
not taxable, the provisions of the Transfer Tax Law 
could be nullified and rendered ineffective. To prevent 
such an evasion of the law the statute provides that 
such gifts shall be taxable in the same manner as if the 
property constituting the gift were transferred by will 
or under the intestate laws.’’ 


? 


This talk about ‘‘evasion’’ is a good example of argument 
by epithet. 3 

The virtue of generosity has not yet become so common as 
to be considered a vice that needs to be suppressed by taxa- 
tion. The enthusiastic government officials who are cultivat- 
ing what is called the ‘‘tax-gathering mind’’ can soothe their 
fears of a serious diminution of their sources of revenue by 
remembering that the experience of King Lear is likely to 
continue for some centuries as a warning to those who are 
tempted to give away all their property before death to their 
adoring relatives. 

In the opinion of White, J., in Knowlton v. Moore, 178 U.S. 
41, 65, appears the following passage: 


“‘The tax is upon . . . any interest which may 
have been transferred by deed, grant, bargain, sale or 
gift, made or intended to take effect in possession or en- 
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joyment after the death of the grantor or bargainer to 
any person or persons, ete. That is to say, whilst the 
law places the duty on any legacy or distributive share 
passing by death, it puts a like burden on gifts which 
may have been made in contemplation of death and 
otherwise than by last will or testament.’’ 


‘ 


It is clear from this passage that the phrase ‘‘in contem- 
plation of death’’ was limited in the mind of the court to a 
transfer of interest, as therein referred to, made or intended 
to take effect in possession or enjoyment after the death. 
This passage, therefore, has no bearing whatever upon the 
question of a tax upon the motive of a contemplated gift the 
possession or enjoyment of which is not postponed until the 
death of the donor. 

In the same way, it is necessary to discriminate clearly 
between gifts causa mortis and a completed transfer inter 
vivos made ‘‘in contemplation of death,’’ but intended to go 
into effect at once both in possession and enjoyment and to 
be irrevocable. The peculiarity of what is known in the law 
as a gift or transfer ‘‘causa mortis’’ is that it is intended to 
be conditional upon death. 

Judge Story defined a donatio mortis causa in our law ag 
‘‘a sort of amphibious gift between a gift inter vivos and a 
legacy’’ derived from the civil law, Eq. Jur., §§ 606, 607. It 
is essentially a conditional gift of personal property and dif- 
fers from a gift inter vivos in that it is ‘‘ambulatory, incom- 
plete and revocable during the donor’s life time.’’ It must be 
made in view of the donor’s death and conditioned to take ef- 
fect on his death by his existing disorder. Wms. Exec., Pt. II., 
Bk. IL., ch. II, § IV.; ef. Parish v. Stone, 14 Pick. 198, 203; 
Sessions v. Morely, 4 Cush. 87, 92. In Gardner v. Parker 
(3 Madd. 184) Sir John Leach said that ‘‘if a gift is made in 
expectation of death there is an implied condition that it is 
to be held only in the event of death,’’ but this is a rebuttable 
presumption if there is evidence that the gift is not intended 
to be conditional (Wms. Exec. supra). The material fact is 
the nature of the intention as to the character of the transac- 
tion as shown by his acts and not the motive which may lead 
him to form and express and carry out that intention. If 
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the intention is to do the things required to make the gift 
absolute and they are done the motive is immaterial. 

In the case of Attorney General v. the Duke of Richmond 
and Gordon in the House of Lords, 1909 (L. R. 1909, A. C. 
466) the Duke of Richmond had made dispositions of his 
property under the Scotch law which he was advised would 
result in the fact that the death duties would be much less, 
upon his death, upon that particular property than if this 
disposition had not been made. 

As stated by Lord Maenaghten: 


‘‘There is no doubt about the motive which influenced 
him. . . . The duke acted on the advice of his solici- 
tor, conceiving, rightly or wrongly, that he was not 
under any obligation, legal or moral, to keep his prop- 
erty in a form peculiarly and unnecessarily obnoxious to 
an impost which I am afraid many people still think 
unequal and unfair. Everything was done in an open 
and straightforward manner, without subterfuge or con- 
cealment of any kind or any attempt to make the trans- 
action appear other than what it was in reality.’’ 


In earlier stages in the case there appear to have been 
charges and insinuations of an abusive character by the 
representatives of the crown. 

The motive of the proceedings did not alter the legal re- 
sult. 

Lord Loreburn, the Lord Chancellor, said, ‘‘It is not my 
province either to censure or to commend the transaction 
itself. “It was within the law and without dishonesty.”’ 

Lord Atkinson said, in regard to the motive: 


‘‘That motive does not, however, vitiate the transac- 
tion, no more than it vitiates his voluntary alienation 
of property made with the same purpose and object 
twelve months before a donor’s death. Just as there is 
nothing illegal or immoral in making such a gift, or in 
living twelve months afterwards so as to make it an effec- 
tual means of escape from death duty, so there is, in my 
opinion, nothing illegal or immoral in making the dis- 
positions of property which were made in this case.’’ 





So, also, Lord Collins said: 


*‘T do not at all question the right of an owner of 
property so to dispose of it, if he can, as to keep it out- 
side the meshes of a taxing statute. But the real ques. 
tion here is whether he has succeeded in doing so.’’ 


These quotations recognize the natural and legitimate hu- 
man desire whieh is not, and cannot be made, immoral or ille- 
gal. 

On this side of the water, Judge Holmes has cleared the 
air of the abusive epithets, commonly used as substitutes for 
thought, by the following sentence in his opinion in Bullen 
v. Wisconsin, 240 U.S. 625, 630-31. 


‘“We do not speak of evasion, because, when the law 
draws a line, a case is on one side of it or the other, and 
if on the safe side, is none the worse legally that a party 
has availed himself to the full of what the law permits. 
When an act is condemned as an evasion what is meant 
is that it is on the wrong side of the line indicated by 
the policy if not by the mere letter of the law.’’ 


In Galveston R.R. Co. v. Texas, 210 U.S. 10-16, Judge 
Holmes said: 


‘Neither the state courts nor the legislatures by giv- 
ing the tax a particular name or by the use of some form 
of words can take away their duty to consider its nature 
and effect.’’ 


In Southern Ry. Co. v. Green, 216 U.S. 400, Mr. Justice 
Day said: 


‘*While reasonable classification is permitted without 
doing violence to the equal protection to the laws, such 
classification must be based upon some real and substan- 
tial distinction bearing a reasonable and just relation to 
the thing in respect to which such classification is im- 
posed and classification cannot be arbitrarily made with- 
out any substantial basis. ‘Arbitrary selection’ it has 
been said cannot be justified by calling it ‘classifica- 
tion.’ ”’ 
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The general idea suggested by the cases discussing this 
phrase seems to be that the provision about gifts ‘‘in con- 
templation of death’’ is merely an administrative measure 
to avoid something, in the nature of a fraudulent evasion 
of inheritance"taxes. But, to call an honest gift intended to 
be absolute and complete as to both possession and enjoy- 
ment anything in the nature of a fraud on the estate or an 
evasion of taxation, seems to be a pure misuse of language. 
Certainly, if there is no evidence of intention to postpone pos- 
session or enjoyment until death or of some arrangement by 
which property is to be given back in case the contemplated 
death does not take place, there can be no ground upon which 
the taxation of an honestly completed gift can be classed as an 
administrative measure solely because one of the motives of 
the donor was that he would rather know that his whole gift 
was going to the person for whom he intended it while he 
was still alive, instead of a large part of it going to swell the 
public treasury. To call such a motive ‘‘fraudulent’’ or 
‘“‘evasive,’’ or any other abusive adjective, is absurd and cer- 
tainly does not furnish a reasonable basis for classification 
and taxation of such gifts when other gifts by men who are 
alive ean go untaxed. 

It is to the credit of the Massachusetts Legislature that it 
has never adopted the clause taxing transfers ‘‘in contempla- 
tion of death,’’ and it is to be hoped that it never will. That 
it would be clearly unconstitutional under our Massachusetts 
decisions appears from the cases of Minot v. Winthrop, 162 
Mass. 113, and Crocker v. Shaw, 174 Mass. 266, where the con- 
stitutionality of the inheritance tax as an excise is clearly 
placed upon the ‘‘ privilege of transmitting or receiving by will 
or descent property by the will of the owner,’’ or on the 
““privilege’’ of controlling ‘‘the vesting of the property in 
possession or enjoyment on the death of the grantor,’’ and 
by the further principle which has been recognized ever since 
the opinion in Portland Bank v. Apthorp, 12 Mass. 252, ex- 
plained and reaffirmed in the opinion in Minot v. Winthrop 
and subsequent cases, that ‘‘A discrimination founded upon 
an immaterial fact’’ is not reasonable classification. 

Mr. Bancroft, in questioning the constitutionality of the 
federal ‘‘Estate Tax’’ (swpra, p. 158 note) has pointed out 
that ‘‘One curious effect of the law is that it bears solely on 





the residue and, as probably nine wills out of ten leave the 
residue to the wife or children of the testator, this results in 
a tax on lineals, exempting collaterals and strangers.’’ 

If a man who is about to undergo a serious operation which 
he knows may prove fatal, or to go as ambassador to Russia 
(a dangerous business), or to hunt big game in Africa, sud- 
denly makes up his mind that he wants to give $100,000 to the 
Red Cross or to a hospital to encourage the study of an effee- 
tive method of preventing or curing influenza, or to some one 
whom he believes to have great talent as an artist or a singer 
or an inventor and who needs assistance, or to his children 
to make them more comfortable and happier, and that he 
wishes to do this because he has a right to do it and without 
being required to pay to the United States Government from 
his estate a considerable amount in the form of a tax upon 
his generous impulse, can his honest desire be properly de- 
scribed by any abusive epithet and made the basis of any tax 
which deserves any name except that of pure confiscation of 
the most arbitrary character ? 

The statutory deduction of ‘‘gifts’’ for ‘‘charitable’’ and 
other limited purposes retroacts only to December 31, 1917. 


. ’ 


In the brief for the appellant in Eliot v. Freeman, 220 US. 
178 (a case relating to real estate trusts under the corpora- 
tion tax law) appeared the following passages: 


_ “The ownership . . . protected by the constitu- 
tion is a practical right "had 
The ‘‘requirement of uniformity is in the very essence 
of constitutional law, and although the Constitution 
grants to Congress powers of taxation, they are grants of 
lawful power with the inherent restrictions which dis- 
tinguish a ‘government of laws’ from a government of 
men who usurp arbitrary power. Whether these inherent 
restrictions are expressed in the uniformity clause or are 
found in the nature of the taxing power is immaterial. 
The important thing is the fundamental principle, which 
is a part of both, that arbitrary discrimination cannot be 
reconciled with law. 
‘* Attorney-General Olney and Assistant Attorney Gen- 
eral Whitney, in their arguments in the income tax cases, 
admitted this inherent limitation on the general taxing 





167 


power. See 157 U.S. at page 507, and 157 U.S. at page 
474, where Mr. Whitney said, ‘there is, however, a cer- 
tain degree of uniformity involved in the very word 
‘tax;’ a uniformity requirement involved in the defini- 
tion of that word and guaranteed by the Fifth Amend- 
ment to the Constitution. . . . A special tax cannot 
be laid upon A simply because he is A and not B. Such 
a law would be an attempt to exercise not a taxing power, 
but the power of eminent domain, and would require com- 
pensation for the property taken. Thus the constitution 
of Pennsylvania provides that taxes shall be ‘uniform 
on the same class of subjects;’ while the Supreme Court 
of that State has decided ‘that this requirement is merely 
declaratory. Kitty Rowp’s Case,’ 8114 Penn. St. 211. 


See also Judge Cooley’s ‘‘Constitution Limita- 
tions,’’ pp. 695, 697. 

Cooley, J., in People v. Salem, 20 Mich. 452, at 
page 473. 


The case of Eliot v. Freeman was decided on a point of 
statutory construction, but the general principle which was 
thus submitted as part of the background of the taxing power 
was not denied by the court in the opinion in the corporation 
tax case (Flint v. Stone, Tracy Co.) but appears to be recog- 
nized in the passages of that opinion (see 220 U.S. 153, 154) 
and this underlying principle against arbitrary selection does 
not appear to be affected by the subsequent statement of Mr. 
Justice Day, on page 158 of the same opinion, that— 


‘‘The only limitation upon the authority conferred, is 
uniformity in laying the tax, and uniformity does not 
require the equal application of the tax to all persons or 
corporations who may come within its operation, but is 
limited to geographical uniformity throughout the United 
States. This subject was fully discussed and set at rest 
in Knowlton v. Moore, 178 U.S. 41 . . . and we can 
add nothing to the discussion contained in that case.’’ 


Turning to the case of Knowlton v. Moore, to which Judge 
Day refers, we find the whole story of death duties discussed 
by Mr. Justice (now Chief Justice) White, and the history of 
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the word ‘‘uniform,’’ as used in the constitution in connec- 
tion with excise taxes, explained in support of the ‘‘ geographi- 
eal uniformity’’ intended. 

But the general principle, announced by Attorney-General 
Olney and Assistant Attorney-General Whitney that some- 
where, in the background of the taxing power, there is a 
limitation against purely arbitrary selection, is left open by 
the sentence at the bottom of page 109 of the opinion where 
the court said: 


‘“*If a case should ever arise, where an arbitrary and 
confiscatory excise is imposed bearing the guise of a pro- 
gressive or any other form of tax, it will be time enough 
to consider whether the judicial power can afford a rem- 
edy by applying inherent and fundamental principles 
for the protection of the individual, even though there 
be no express authority in the constitution to do so.”’ 


The test case mentioned of a tax on red-haired men would 
be such a ease if it arose. A tax on citizens of the United 
States of German descent would be another such case. A 
tax on gifts by men who like to give away their property 
while they are alive, which is not imposed on transfers by 
men who prefer to sell it, seems to be another case calling 
upon the court to apply ‘‘inherent and fundamental princi- 
ples for the protection of the individual.”’ 

In connection with the question of ‘‘direct taxation,’’ the 
ease differs from the taxes on stock transfers and other stamp 
taxes in the present law which are imposed in the form of 
absolute taxes under criminal penalty [Act of 1919 §1102 
(a)], instead of being imposed as some previous taxes were 
as a condition precedent to their use as evidence in the fed- 
eral courts, has not yet been passed on by the Supreme Court, 
but, even if it is sustained, it is merely a tax on the instru- 
ments of transfer which may be regarded as a privilege for 
the convenience of modern life. 

Even the transfer of land does not necessarily require a 
deed in jurisdictions where the common law prevails, if any 
one wishes to take the trouble to make a transfer by an earlier 
method of procedure without deed (and without regard to 
marketability of title), and in the case of personal property 
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or negotiable securities which commonly pass by delivery, of 
course, no writing is needed. 

In this connection, it is noticeable also that stamp taxes on 
deeds of real estate are imposed only upon deeds of property 
which is sold for a price exceeding $100 (see Act 1919, Sec. 
1107, Schedule A7), and is not imposed upon transfers of 
land which is the subject of a gift and not of a sale. But, even 
if taxes upon all instruments of transfer are upheld, it does 
not follow that a tax upon the fact of transfer—upon the 
power to transfer—which is inherent in the conception of 
ownership as a right—is an excise tax which can be laid by 
Congress without apportionment. 

The importance of the power to alienate property as an in- 
cident of ownership has been so long recognized by the devel- 
opment of rules of law limiting ‘‘restraints on alienation”’ 
that the right of alienation seems fixed as an incident of own- 
ership. 

In Knowlton v. Moore, and in the corporation tax cases, 
the court apparently recognized the result of the income tax 
ease of Pollock v. Farmers’ Loan & Trust Company, that the 
passive right to receive income of property whether real or 
personal was one of the incidents of the ‘‘ general ownership’”’ 
of property which could not be taxed by Congress directly 
without apportionment until the income tax amendment to 
the Constitution of the United States was adopted. This pas- 
sive right to receive income as an incident of ownership was 
also expressly recognized in Zonne v. Minneapolis Syndicate, 
220 U.S. 187. 

The power to dispose of property must surely be as much 
an incident of ‘‘general ownership’’ as the passive right to 
receive income, and there is no constitutional amendment al- 
lowing an unapportioned federal tax on such ownership. 

It seems clear, therefore, that a tax upon power to transfer 
property as an incident of ownership as distinguished from a 
tax on instruments of transfer is much more clearly a direct 
tax than any case which has come before the Supreme Court 
of the United States hitherto. If the American conception 
of property rights is to have any meaning at all, it must find 
protection somewhere in the background of constitutional 
principles. 
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How SHOULD THE AcT BE CONSTRUED ? 


Bearing in mind, particularly, that at the time these acts 
were passed the meaning of the words ‘‘made in contempla- 
tion of death’’ was apparently limited for the United States 
Courts by the passage already quoted in the opinion of White, 
J., in Knowlton v. Moore, indicating that the words were 
Synonymous with ‘‘made or intended to take effect in pos- 
session or enjoyment after the death,’’ and did not have the 
broader significance of a tax on the motive of an absolute 
gift, we come to the construction of the statute. Here we 
are faced with the ‘‘cardinal rule of construction,’’ that a 
statute will not be construed so as to violate the constitution 
‘‘unless its language imperatively demand it.’’ (See Knight 
Templars’ Indemnity Co. v. Jarman, 187 U.S. 197, at page 
205; United States v. Del. &@ Hudson Co., 213 U.S. 366, 407.) 

In view of the passage in the opinion quoted from Knowl- 
ton v. Moore, which must be presumed to have been in the 
minds of Congress, rather than any looser construction of 
particular state courts, it is obvious that it cannot be said 
that the ‘‘language imperatively demands’’ the broader and 
looser construction of the words in regard to transfers ‘‘ made 
in contemplation of death.’’ 


The fundamental principles of constitutional law and the 
cardinal rule of statutory construction produce the result 
that the phrases, ‘‘made in contemplation of death’’ and — 
‘‘made or intended to take effect in possession or enjoyment ’ 
at or after his death’’ are synonymous, as suggested by the 
passage in Judge White’s opinion; that they both deal with 


“c“ 


a transfer that has a ‘‘string’’ of some kind to it, and that 
neither of them apply to absolute gifts intended to take effect 
forthwith in possession and enjoyment during the life of the 
grantor without any ‘‘string’’ attached in the form of a trust 
or otherwise. 

If this conclusion is correct, the Secretary of the Treasury, 
of course, has no authority to extend the meaning of the 
statute by his regulations and the meaning of the regulations 
must be interpreted in the same manner as the statute. 


F. W. Grinnet.’ 





A CALIFORNIA EXPERIMENT IN ADMINISTERING 
JUSTICE. 


The following account of a judicial experiment in Cali- 
fornia, by the presiding justice of the District Court of Ap- 
peal for the First Circuit for that state, is here reprinted from 
the October number of the Journal of the American Judica- 
ture Society, for the information of the bar, in order that 
Massachusetts lawyers may be kept in touch with develop- 
ments in the administration of justice in other parts of the 
country. 


PUBLICATION COMMITTEE. 


The law’s delay has been a subject of adverse comment in 
both prose and verse from a time much older than the origin 
and history of American courts. It has, however, been largely 
left to the present to seek for and apply remedies for this 
ancient evil. In the course of this search it has apparently 


been found impossible to lessen the amount of litigation, espe- 
cially in the newer and rapidly developing states, or to check 
the rising flood of appeals which of recent years has congested 
the calendars and delayed the decision of cases in courts of 
last resort. 

The state of California, on account of its rapid increase in 
population and of the novel questions which have arisen out of 
the subdivision of its lands, the appropriation and use of its 
surface and subsurface waters, and also out of its recent and 
notable efforts in the way of progressive legislation, has been 
a sufferer for years, from an apparently increasing congestion 
of the business of its appellate tribunals. 

Various remedies have been suggested for the growing con- 
gestion, some of which are at present in the way of adoption or 
rejection by the people; but it has been left to one of its ap- 
pellate tribunals to adopt, and put in practice, a plan for 
speeding up the business coming before that particular court, 
which, in so far as it is concerned, has proven effectual, and 
which if generally adopted, would doubtless go far to relieve 
the entire system of California’s courts of last resort of the 
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present congestion of their calendars and hence of the reproach 
of being responsible for the law’s delay. 

The court referred to is the District Court of Appeal for the 
First District, in which I have the honor to serve as Presiding 
Justice. The constituent membership of this court is Mr. 
Justice Frank H. Kerrigan, of San Francisco, Mr. Justice 
John E. Richards, of San Jose, and Mr. Justice Thomas J. 
Lennon, of San Rafael. Each of these justices has been a 
member of this court for the past several years. 

Prior to 1914 the average number of appeals disposed of 
with opinions by this court was about 150. In the latter part 
of that year, however, the court, at my suggestion, concluded 
to make a radical change in the plan of hearing appeals. 
Theretofore the method commonly in vogue among appellate 
tribunals was that of knowing nothing about the record in 
cases upon appeal until they were placed upon the calendar, 
and either argued or submitted for decision. Under this 
method the matter of oral argument had largely fallen into 
disuse, if not disrepute. 

The change of method proposed and put in practice con- 
sisted, first, in an examination in advance of the record in all 
cases set upon the calendar to the extent of making the mem- 
bers of the court as familiar with the facts of the case and with 
the questions of law involved as were the attorneys for the 
respective parties themselves when the cause came on to be 
heard ; second, the requirement of an oral argument in prac- 
tically every case. The way in which this change of method 
was worked out in detail was as follows: 

Two or three weeks before the date of calling the calendar 
a list of eases thereon was divided and distributed among the 
three justices for the purpose of preliminary examination. 
Each justice went over his own assignment of cases, making 
notes embracing a synopsis of the facts and statement of the 
points of law involved. A few days before the hearing the 
justices met and each explained to the others his cases, from 
which they made notes. Thus each was made familiar with 
every case upon the calendar. 

When the court convened and each ease was called in its 
order upon the calendar, the justice who had been assigned 
the particular case undertook to make an impartial state- 
ment of its facts, so far as the same were necessary to a deci- 
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sion of the cause. In almost every instance this statement of 
the case was satisfactory to both sides, and the ground was 
thus at once cleared for discussion of the legal issues. 

The court then proceeded to direct this discussion, so as to 
eliminate all unimportant matters and get down to the vital 
questions in the ease. In so doing it would not hesitate to 
place the laboring oar where, from its preliminary study of 
the case, it seemed to belong, frequently calling upon the re- 
spondent to take the initiative in defense of the judgment he 
had obtained. The court would often also take an active part 
in the discussion, citing cases within its own knowledge in 
support of or against a particular contention, or essaying to 
analyze and differentiate between the cases cited by respective 
counsel while the argument was going on. 

Thus the court was in a way to become so fully informed 
as to the merits of many of the cases being argued before it 
as to be able to decide them from the bench, stating the rea- 
sons for their conclusion, the edited notes of the reporter being 
presently filed as the opinion in the case; while as to cases 
not thus immediately disposed of, the minds of the justices 
were so informed as to render their speedy decision easy and 
practical. 

The effect of putting these methods into practice speedily 
became apparent both to the court and to the lawyers having 
eases before it. Calendar days ceased to be dry and dreary 
affairs, wherein the majority of cases were submitted upon 
briefs on file, while the rest were presented at weary length to 
an uninformed judiciary, and became, instead, interesting and 
dramatic events wherein the lawyers found it necessary to be 
fully prepared to meet the assaults of their adversaries in open 
debate, or to respond to pointed questions by the members of 
the court, already conversant with the facts in issue in the 
particular case. 

The beneficial effect of the new method became also apparent 
in the increased number of matters disposed of during the 
ensuing year. From November 4, 1914, to December 2, 1915, 
the court decided 216 cases with opinions, and disposed all 
together of 289 cases. During the year 1916 the new method 
became perfected through use and through its general accept- 
ance and approval by the members of the California bar hav- 
ing cases before that court, so that the record for the year 
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shows a total of 219 cases decided with opinions and of 342 
matters heard and disposed of by the court. During the year 
1917 a further and marked increase in the amount of business 
done was shown, the court deciding 254 cases with written 
opinions, and disposing in all of over 340 proceedings. 

One of the notable results of this increase in the amount of 
business thus disposed of during last year was that this court 
was brought abolutely up to date in the matter of the appeals 
before it. So far was this true that by the month of June, 
1917, there remained for hearing not a single case in which 
the transcript upon appeal had been filed prior to the Ist of 
January of the current year, while in frequent instances cases 
were placed upon the calendar before the respondent’s brief 
had been filed. Delays in filing briefs became in fact a thing 
unknown in that court, since counsel were given to understand 
that stipulations among themselves granting time for the filing 
of briefs would not ordinarily be recognized by the court. 

Already during the present year six calendars, averaging 
38 cases each, have been called and practically all of the 228 
cases heard thereon have been decided. Another calendar of 
48 cases will be called October 14, and another of about 20 
cases will be called some time in December. This means that 
the splendid record of the previous year will probably be 
surpassed during the present one. 

It may be said that the foregoing method for the speeding 
up of its business thus satisfactorily put into operation by 
the District Court of Appeal for the First District of Cali- 
fornia is spreading to the Supreme Court of the state; De- 
partment One of that court having adopted it in disposing of 
two of its calendars with a degree of speed at once gratifying 
to its justices and surprising to the members of the bar hav- 
ing matters before it. 

With a little wider extension of the plan to the other ap- 
pellate tribunals of this state, it is not a distant prospect that 
the long-standing congestion in the calendars of the courts of 
last resort will be entirely relieved, and that one of the pro- 
lifie causes of complaint over the delays of justice will entirely 
disappear, at least in the state of California —Justice 
THomas J. LENNON. 





[LETTERS TO THE Eprror. ] 


HOW MANY JUDGES AND JUDICIAL OFFICERS ARE 
THERE IN ENGLAND? 


The following extract from a letter to the editor is printed 
to provoke discussion and to draw out any further detailed 
information on the subject from any one who has made a 
special study of it. 

F. W. G. 


To the Editor of the Massachusetts Law Quarterly: 


‘‘A comparison of the number of judges in England and 
Massachusetts appears in the report of the present Super- 
visor of Administration in Massachusetts, made to the Legis- 
lature on February 15, 1919, as directed by Ch. 86 of the 
Resolves of 1918. 


“‘The Supervisor says: 


‘‘<The Legislature should authorize a thorough study of 
the judicial system with a view to simplifying judicial pro- 
eedure and reducing the multiplicity of courts. A bill is filed 
herewith for this purpose. As evidence of the necessity for 
such study we set forth the following interesting comparative 
tables showing the judicial organization of the courts in Eng- 
land and in Massachusetts. 


‘¢ © ENGLAND. MASSACHUSETTS. 
Population, 34,045,290 Population, 8,693,310 


Judicial organization : Judicial organization : 
Judges. Judges. 

Chancellor, 1 Federal Courts, 4 
Lords of Appeal in Ordinary, 6 Chief Justice Supreme Court, 1 
Lord Justices of Appeal, 6 Justices Supreme Court, 6 
Justices of the High Court, 24 Chief Justice Superior Court, 1 
County Justices, 57 Justices Superior Court, 26 
Metropolitan magistrates, 23 Probate Judges, 18 
Stipendiary magistrates, 18 Land Court, 2 
ee Municipal Court of Boston, 9 
135 Juvenile o> - 1 

District, Police, and Munici- 

pal Courts and Trial Jus- 
tices, 83 


151 
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***In England the 135 judges perform all the judicial 
duties of the 151 judges listed under Massachusetts in the 
above table and in addition the English appellate courts act 
as courts of appeal for the entire British Empire. It is 
generally agreed that the administration of justice in Eng- 
land is a model of expedition and efficiency.’ 


**But is the comparison thus made quite fair? Are all 
the material facts stated? The English County Courts are 
civil courts rather than criminal, the metropolitan magis- 
trates are magistrates for London and its environs; so that 
the Supervisor’s table allows only 18 stipendiary magistrates 
to handle small criminal business in the whole of England 
outside London. Yet the Supervisor asserts with unmistak- 
able directness that ‘the 135 judges perform all the judicial 
duties of the 151 judges listed under Massachusetts,’ in- 
cluding those of probate courts, district courts, and trial jus- 
tices. 

**In order to make a true and full comparison of the two 
systems, one must have an intimate familiarity with both, 
such as few Americans possess. Without attempting to com- 
pare them in detail, some omissions from the report of the 
Supervisor may be mentioned. 

**Some of the facts omitted were pointed out in a report 
of the committee on reform of legal procedure of the Ameri- 
ean Institute of Criminal Law and Criminology, Senate Docu- 
ment No. 495 of the 63d Congress, 2d session. Others appear 
in Lord Halsbury’s ‘The Laws of England,’ titles ‘Courts’ 
and ‘Magistrates,’ and the current ‘Law List.’ 

‘The Supervisor omits to mention, among others, the fol- 
lowing judicial officers exercising jurisdiction in England: 
justices of the peace, sitting separately and in banc, with 
wider powers than our trial justices at least; numerous 
recorders in the boroughs; the common sergeant; the judges 
of the City of London Court; King’s counsel specially com- 
missioned to hold assizes; the entire force of official referees, 
examiners, and standing masters of the High Court; the 
judges of various special and local courts still in operation; 
the Master of the Rolls; and even the Lords of Appeal in the 
House of Lords.”’ 
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Note on the Foregoing Letter. 

Whether the compensation made in the report of the Su- 
pervisor of Administration is fully justified by the facts or 
not, his suggestion that the whole subject should be studied 
is valuable. 

Of course, an accurate comparison of the machinery for ad- 
ministering justice in England and in Massachusetts would 
require not only a comparison of the number of ‘‘ judges’’ and 
magistrates of various kinds holding official positions and in 
continuous service in dealing with different kinds of business 
of a similar character in the two jurisdictions, but also of 
the arrangement and the number of persons continuously 
employed to assist in the work of the courts by way of pre- 
liminary investigation, ete. 

This would include a comparison of the machinery for 
doing such work as bankruptcy business, the work of the In- 
dustrial Accident Board and other similar commissions, and 
the work done by auditors and official and special masters by 
appointment of the court, the work done by assistants to the 
judges, commonly called ‘‘devils’’ in England and ‘‘secre- 
taries’’ in this country in such jurisdictions as they exist. 

It would also call for a study of the relation of the differ- 
ent courts and magistrates and commissions in regard to pro- 
cedure at trials, appeals and interlocutory matters before 
trial, ete. 

A fair comparison would also involve a study of the rela- 
tive cost of litigation in the different jurisdictions and, aside 
from the English experience, there is much to be learned, par- 
ticularly in regard to effective procedure in the lower courts 
dealing with small claims, from a study of the successful ex- 
periments in other states in this country. A considerable 
amount of such information may be obtained from the re- 
cent writings of Mr. Samuel Rosenbaum in regard to the praec- 
tice in the English Courts, from the ‘‘ Annual Practice’’ or 
‘*White Book,’’ from the quarterly journal and other publica- 
tions of the American Judicature Society, and from the forth- 
coming volume entitled ‘‘ Justice and the Poor’’ by Reginald 
H. Smith, Esq., formerly counsel for the Boston Legal Aid 
Society, which is soon to be published by the Carnegie Foun- 
dation, with an introduction by Senator Root which contains 
a study of the experiments in different states throughout this 
country in dealing with the small claims of poor persons. 


F. W. G. 





SHOULD PHOTOGRAPHS OF WITNESSES BE USED 
IN EVIDENCE WITH DEPOSITIONS? 


To the Editor of the Massachusetts Law Quarterly: 


An issue of fact is tried to the Court sitting without a jury. 
One of the parties introduces the deposition of a very im- 
portant absent, or perhaps deceased, witness. The case is 
found to turn on the eredibility of the deponent. Is there 
any judge who, under such circumstances, would not be rather 
glad to see one or more well authenticated photographs of the 
deponent, or who might not receive valuable guidance there- 
from? 

At least so far as I am aware the use of photographs in any 
such way and for any such purpose in the trial of issues of 
fact is unknown, and I assume that no trial judge would today 
permit a party to introduce a photograph of a deponent in a 
trial to a jury. 

But may there not be something worthy of consideration 
in the suggestion that, with proper safeguards, photographs 
might be used in such cases? 

**Seeing the witnesses’’ is of recognized value. Many a 
witness is believed or disbelieved ‘‘on his face,’’ and, of course, 
depositions must always fail to reproduce the manner, the 
inflections, the possible hesitations, and the general appear- 
ance of the deponent. The deposition must always be, at best, 
a poor substitute for the witness, but if it be true that any 
judge would be materially assisted by a good photograph, may 
it not also be true that the jury might be similarly assisted! 
Would it not be safe for the law to provide that the trial judge 
should, apart from the jury, determine whether a photograph 
offered was a fair representation, perhaps taken before suit 
brought, and in such ease to permit the photograph to be intro- 
duced in evidence to the jury as an aid to the jury in deter- 
mining the reliability of the deponent? 


FELIX RACKEMANN. 
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Note. 

Perhaps the right to take a photograph might be included 
as part of the right of cross-examination and if resorted to 
then also as part of the right of re-direct examination. To 
guard against the ‘‘touching up’”’ of a photograph each party 
might be allowed by the court to have the negative examined. 

As evidence of the practical bearing of Mr. Rackemann’s 
suggestion—the War Work Division of the Department of 
Justice required the submission of a photograph of each alien 
enemy arrested under a presidential warrant. Where cases 
balanced delicately between parole and internment the 
authorities frequently used these photographs as part of the 
evidence on which their decisions were based. 





TO WHAT EXTENT CAN THE PRESIDENT OF THE 
UNITED STATES PERFORM THE DUTIES OF HIS 
OFFICE WHILE ABROAD? 


To the Editor of the Massachusetts Law Quarterly: 


The departure of the President to France to attend the 
Peace Congress caused considerable discussion in the press, 
So far, I have not noticed anywhere a discussion of the prin- 
ciples of law involved. Perhaps it may lead to a clearer un- 
derstanding if the matter is considered from a purely legal 
and non-partisan standpoint. 

There is not a word in the Constitution saying that the 
President must stay within the country, but there is a tradi- 
tion that he should stay during his entire term. This had 
its rise in the early days of our government, when communi- 
cation was difficult between different parts of the country 
and it would take longer for a person to travel from Wash- 
ington to Chicago than it would now to go from Washing- 
ton to China. However it originated, as far as I can learn, 
for more than a century no one of our Presidents went out- 
side the United States during his term of office, unless passing 
outside of the three-mile limit on trips along the coast in an 
American vessel from one American port to another, may be 
considered as an exception to the rule. 

Apparently the first instance is in the term of President 
Benjamin Harrison, when on a tour through the country and 
while at El Paso, Texas, he crossed the Rio Grande for a few 
hours to Juarez, Mexico, at the invitation of President Diaz, 
for the purpose of making a visit. President Taft also made 
short excursions into Canada at different times during his term 
of office. President Roosevelt, during his second term, vis- 
ited the Panama Canal Zone and was absent from the conti- 
nent of North America for something like two weeks. During 
that trip he visited Cuba, an independent country under the 
protection of the United States, Porto Rico, a territory of the 
United States, and the Panama Canal Zone, also under the 
dominion of the United States. A considerable portion of the 
time he was on the high seas outside the territorial jurisdiction 
of the United States. This seems to be the longest excursion 
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that ay.y President has made out of the country prior to Pres- 
ident Wilson’s present journey. 

All of these journeys took place while Congress was not in 
session. No one of them, except that of President Roosevelt, 
seem to resemble in any way the journey of President Wilson 
across the Atlantic. 

What powers can the President exercise while abroad? His 
powers are found in Article II of the Constitution. 

The first duty of the President, after his election and be- 
fore entering on the duties of his office, is to take the oath 
prescribed by the Constitution. By long practice, this oath is 
taken at Washington on the day on which the President is in- 
augurated, which follows his original election or re-election. 
This oath might be taken, apparently, in a foreign country 
before any person duly qualified to administer an oath, al- 
though by custom it is administered to the President by the 
Chief Justice of the Supreme Court of the United States. 

We have, however, one precedent for the administration 
of the oath of office to the Vice-President while out of this 
country. Mr. William R. King of Alabama was elected Vice- 
President in 1852. He went to one of the West India Islands 
for his health, and while there the fourth of March, 1853, ar- 
rived, when he should have taken the oath of office at Wash- 
ington. He took the oath on that day before a Consul of the 
United States in the West Indies. He grew worse, returned 
to Alabama and died there in the following April. No ques- 
tion was ever raised as to the validity of the oath taken abroad, 
and, as far as can now be learned, it was not considered of any 
importance. Mr. King never entered on the active discharge 
of the duties of Vice-President. 

The functions of the President in Article IT, §§ 2 and 3, are 
those of an executive officer. The veto power in Article I, 
Clause 2, § 7, makes him also a part of the legislative power. 
Which of these powers may be exercised by the President 
while absent from the United States? 

In the first place, nowhere in the Constitution is it provided 
that the President must exercise his duties within this coun- 
try. Neither, for that matter, does it say that Congress or 
the Supreme Court of the United States shall exercise their 
appropriate functions within the territorial limits of the 
United States. It is, however, plain from the instrument and 
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the nature of the functions provided for that it was intended 
that all the powers conferred upon Congress and the Snu- 
preme Court should be exercised in the United States and 
nowhere else. It remains to be seen whether there is any 
difference between the executive power and legislative and 
judicial powers. 

Some of the executive powers conferred upon the Presi- 
dent call for little or no comment. 

Taking up those powers of the President which call for 
study in this connection, the first is that the President shall 
be the Commander-in-Chief of the army and navy of the 
United States and of the militia of the several states when 
ealled into the actual service of the United States. This does 
not mean, necessarily, that the President shall personally take 
command of the army and navy when this country is at war, 
but rather that he shall have the supreme command and di- 
rection and shall appoint competent military officers to con- 
duct actual operations. When this country declared war 
against Germany, no one expected President Wilson to put 
on the uniform of a general officer and personally lead the 
forces of the United States in France. Still, it is possible un- 
der this language for the President to take actual personal 
command and direction of the military and naval forces of 
the Republic. We have had presidents whose qualifications 
were such that, if war had arisen during their respective terms 
of office, the propriety of their personally acting as Com- 
mander-in-Chief of the army in the field would have been 
universally recognized. 

President Wilson is the twenty-seventh president. Sixteen 
of our presidents have seen military service in one form or 
another. 

Presidents Washington and Grant each had had the gen- 
eral command of the armies of the country. It cannot be 
doubted that, if during their terms of office war had arisen 
between this country and another, the people with one voice 
would have demanded that they at once assume the position 
of Commander-in-Chief of the forces of the Union, which they 
had held prior to their elevation to the presidency. 

Indeed, after Washington had retired from the presidency, 
during the term of President John Adams, when it appeared 
likely that war might break out between this country and 





183 


France, ex-President Washington was called from his retire- 
ment, by an Act of Congress appointed Lieutenant-General 
with supreme command of all the forces of the United States, 
and entered upon active preparations for the conflict which it 
was thought might ensue. War was averted and nothing was 
ever done by General Washington except to make some pre- 
liminary efforts to organize the military and naval forces of 

this country. The incident, however, is important as show- 
' ing what the people might demand in case a military officer 
with the fame of Washington or Grant happened to occupy 
the presidential chair when hostilities arose with a foreign 
power. 

Presidents Jackson and Taylor had also commanded small 
armies and shown military ability, winning distinguished suc- 
cess. 

Now, all our wars, except the Civil War, were conducted 
with foreign powers and our armies have conducted their 
operations, in part at least, in foreign countries. This was 
the case in the Revolution, the War of 1812, the Mexican War, 
the Spanish War, and the present War with Germany. If I 
am correct in taking the words of the Constitution literally 
and if the President can personally take command of the army, 
it would follow that the President, as Commander-in-Chief 
of the army and navy of the United States, might lead the 
forces into foreign countries; and as a corollary, that he could 
exercise all the powers of the Commander-in-Chief while there. 

There seems to be no question, then, that this power of the 
President might be exercised while he was abroad. 

The power to grant reprieves and pardons is next to be 
considered. It would be possible, of course, for the President 
while out of the United States to sign a pardon and send it to 
the proper official here, but a pardon, in order to be complete, 
must be delivered. That could be done only by its delivery to 
the person who is in eustody and the custody of course must 
be in this country. It would seem, therefore, that during the 
absence of the President in a foreign country, the pardoning 
power must remain in abeyance until his return. It seems 
to me that this power cannot be exercised while the President 
is abroad. 

The power which is perhaps more in point at the present 
time than any of the others is the power given to the Presi- 
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dent, with the advice and consent of the Senate, to make 
treaties, two-thirds of the Senators present concurring. 

The framers of our Constitution doubtless expected that in 
ease of treaties, they would be negotiated by commissioners 
appointed by the respective countries, and, if the work of the 
commissioners was approved by the President, the treaty 
would then be submitted to the Senate for its concurrence. 
For some centuries prior to the date of the Constitution it 
had been the custom for all treaties to be negotiated and 
framed by agents of their respective governmentts. The titles 
of these agents might vary somewhat, but there is no question 
but what they were agents of the sovereigns of their respective 
countries. 

Now, a treaty is made at a particular place. This place may 
be at any place agreed upon, but it is usually within the ter- 
ritory of one of the contracting powers. At the present time 
the treaty of peace will be made at Versailles. The framers 
of the Constitution must have conferred this power upon the 
President having knowledge of this practice. Indeed, the 
treaty between the United States and Great Britain, which sig- 
nalized the closing of the war of the Revolution, was nego- 
tiated at Paris by the commissioners of Great Britain on one 
side and of the United States with its Allies on the other. 
When the Constitutional Convention in 1787 conferred the 
power of making treaties upon the President, they did so 
with full knowledge that the President might personally 
negotiate treaties instead of appointing an agent or agents 
to do so in his behalf, and that treaties might be negotiated 
in some country other than the United States. It seems 
clear that President Wilson was well within his constitutional 
rights in proceeding to France for the purpose of personally 
taking part in the work of making peace between the Allies 
on the one side and Germany and her allies on the other. 
President Wilson did not choose to delegate the powers, but 
chose to exercise them himself, and he had a right to do so. 

While on this subject, a word should be said about the 
position of the Senate in the treaty-making power. The 
President has the power to negotiate or prepare treaties. It 
is for him alone to determine whether the treaty that is 
negotiated either by himself or by his agents is satisfactory 
to him. Until then, the Senate have nothing whatever to do 
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with the matter unless consulted by the President. If the 
treaty negotiated is satisfactory to the President, then, before 
it comes into force, the advisory and controlling function of 
the Senate is exercised. The President submits the same to 
the Senate for their action. Thé Senate is equally independent 
in that duty, and they may either ratify the treaty or amend 
it or reject it entirely. It must not, however, be forgotten 
that the responsibility for preparing treaties in the first place 
rests upon the President and upon him alone. 

The next power of the Executive enumerated is the power 
to nominate and appoint, with the advice and consent of the 
Senate, ambassadors, other public ministers, and consuls, 
judges of the Supreme Court, and all other officers of the 
United States whose appointments are not otherwise provided 
for, with the further power (in the next sentence), that the 
President may fill up all vacancies that occur during the re- 
cess of the Senate. These two powers may, with propriety, 
be considered together and eall for but brief attention. While 
this, like most of the other powers, was doubtless expected to 
be exercised here, there seems nothing in its nature to prevent 
its exercise elsewhere. As a practical matter it has been exer- 


cised in the recent nomination of Mr. Wallace as ambassador 
to France. 


The power given to the President to call extraordinary ses- 
sions of Congress, has been frequently exercised in the past 
by many of the Presidents. There seems to be no difficulty in 
exercising the power while abroad and it might prove con- 
venient and save time in an emergency. 

Next is the provision authorizing the President to receive 
ambassadors and other public ministers. This power evi- 
dently can be exercised only in this country. The ambassa- 
dors and other public ministers are persons accredited by their 
several governments to the United States of America; not to 
the President personally, but to the Republic itself. It would 
be unreasonable to suppose that the President while abroad 
could receive ambassadors and ministers of foreign powers. 

The same consideration applies, with even more force, to the 
provision that he shall commission all the officers of the 
United States. The officers are to be commissioned within the 
confines of the country where they are to exercise their juris- 
dictions. While possibly a commission might be sent to the 
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President while abroad for his signature, if an emergency 
arose for quick action, such as a vacancy in the cabinet or 
some other important office, still it seems more consistent that 
the power should not be exercised except while the President 
is in this country. 

From the preceding discussion it seems that most of the 
executive powers of the President can be exercised abroad. 

The question as to the position of the President while within 
the limits of the official residence of an ambassador from this 
country to a foreign power is somewhat different and calls for 
a more extended examination. This country has followed the 
example of most of the other civilized nations in purchasing 
in the capitals of the various countries where we have diplo- 
matic representatives, land and buildings sufficient for the 
proper accommodation of its representatives. The practice of 
the principal nations of the world who have diplomatic 
agents, whatever their title may be, at Washington, has been 
to purchase such real estate as they saw fit for this purpose. 
Now, by international law, the land so purchased for this 
purpose is, in a sense, a part of the country whose representa- 
tives are housed therein. Such property is exempt from the 
ordinary civil and criminal jurisdiction of the country where 
it is situated. Doubtless this exemption is an extension of the 
ancient idea of the immunity of an ambassador. As far back 
as the reeords of history run, even among the most savage 
and barbarous tribes, the person of an envoy approaching an 
enemy with notice that he was approaching for the purpose 
of negotiations, has been held sacred. So, at the present time, 
foreign ministers, with their assistants, secretaries, families 
and servants, and their property are entitled to immunity 
and are responsible only to the government who has accredited 
them to the foreign power. 

While, in a sense, the land and buildings occupied by a for- 
eign legation are a part of the country owning the same, still 
the property so owned and occupied is not for all purposes a 
part of the foreign country which owns it. This country, for 
instance, owns its legation in Paris, with either the express or 
implied understanding that it shall be used simply for the 
purpose of a foreign legation, and not for all the other pur- 
poses for which it might be used if the land were situate in 
this country. 
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I have completed the review of the executive powers given to 
the President. As observed above, he acts in another capacity ; 
namely, as a constituent part of the law-making power. As 
provided in Section 7 of Article I, every bill passed by Con- 
gress is presented to the President of the United States for 
his action, either approval or objection. If the bill meets with 
his approval, it is his duty to sign it; if not, return it, within 
ten days, to the House where it originated, for action of Con- 
gress, either passage of the bill over his objections, or not. A 
third course is given, where if the bill is not returned or signed 
within ten days after it is presented to him, it shall become 
a law, unless Congress shall adjourn within the ten days. 

It is apparent that the duty of the approval or rejection 
of the bills is a personal duty, which belongs to the President 
alone and which cannot be delegated. A bill is not presented 
to him for his action until it is laid before him personally. 

It has been suggested in the press that Congress could pass 
bills in the ordinary method, while President Wilson is 
abroad, and that, if no veto was received within ten days 
after they are passed, the bills would then become laws. This 
suggestion ignores the peremptory language of the Constitu- 
tion, that the bill should be presented to the President. The 
point does not seem to call for further discussion. The Con- 
stitution does not provide any particular period of time within 
which bills passed by Congress must be presented to the Presi- 
dent. 

If a bill duly passed by both Houses of Congress is taken 
to the executive mansion or the office where the executive 
business is transacted by the President and is left there with 
some official who may be in charge while the President him- 
self is personally absent, it is not a presenting of the bill to the 
President within the meaning of the Constitution of the 
United States. The duty of Congress is not performed un- 
less the proposed Act of legislation is presented to him per- 
sonally. It is an essential step in legislation. 

We are not without judicial authority on this proposition. 
The language of the Constitution of Massachusetts on the sub- 
ject of the approval or rejection by the Governor of bills 
passed by the Legislature is very similar to that of the Con- 
stitution of the United States as to the action to be taken by 
the President on bills passed by Congress. In an advisory 





188 


opinion in 99 Massachusetts, 636, the Justices of the Supreme 
Judicial Court of Massachusetts held that a bill passed by 
the Legislature must be laid before the Governor personally 
and was not so done by being sent from the Legislature to 
the Secretary of the Commonwealth. While this opinion is 
not a decision of the court, it shows the individual opinions 
of several very able justices in performing their constitu- 
tional duty to advise upon request and is entitled to respect. 

It has been suggested, also, in the newspapers, that bills 
passed by Congress might be sent across the water by special 
messenger and laid before him there or that a bill might be 
cabled to him or sent by wireless, and that he might cable 
back his approval or rejection. This last course seems to ig- 
nore the fact that the President, if he approves a bill, shall 
sign it. Of course, while the President is in Paris, he cannot 
sign a bill which is in Washington. 

The method of sending a bill across by messenger has ob- 
jections. 

Where a bill has excited great public attention and af- 
fects the interests of a great many citizens of the United 
States, the persons favoring or objecting to such bill desire 
to be allowed an opportunity to present their views to the 
President before final action. 

Now this co-operation and an opportunity of the Presi- 
dent to learn of public opinion cannot exist while the Presi- 
dent is separated from this country by more than three thou- 
sand miles of ocean. If it were practicable to send bills by 
special messenger across the Atlantic to the President for his 
action, he would still not be able to learn public opinion and to 
co-operate with the Senate and House as he would while he was 
at the Capitol. 

It seems clear, on the whole, that the President, while he is 
abroad, cannot properly exercise the duty of the approval or 
rejection of bills passed by Congress and that this power must 
be held in abeyance until his return. Any other construction 
would seem to be strained. 

The President, in the exercise of his judgment has con- 
cluded that the constitutional power given him to negotiate 
treaties must be exercised at the present time even though it 
involves absence during a session of Congress. It is his busi- 
ness to determine what powers he shall exercise and what he 
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shall not exercise in case a decision is necessary as to which 
powers call for immediate exercise. The President has con- 
eluded that, at the present time and under the present emer- 
gency, it is more important for him personally to take part 
in the negotiation of a treaty which will put an end to the 
present war, and, it is hoped, to all future wars, even if it re- 
quires his absence from the country for a greater or less period 
of time, rather than to stay at Washington and perform what 
may be called the routine duties of his office. The conclusion 
of a firm and lasting peace between practically all the nations 
of the world at the present time is an extraordinary matter 
which fully justifies the President, in my opinion, in coming 
to this decision, although I am politically an opponent of him 
and his party. 

In any event, whether this decision is right or wrong, it is 
one he had a right to make, one that he alone is answerable 
for, and one by which all the people of this country are 
bound. 

Mississippi v. Johnson, 4 Wall. 475, decides that the Presi- 
dent will not be restrained in the exercise of his powers as 
executive in enforcing a law which is alleged to be unconsti- 


tutional. No court, it is submitted, has any power or authority 
to issue any injunction, mandamus, or other judicial writ di- 
recting the President to perform one duty in preference to the 
other. It is the President alone who decides which of his 
duties requires his immediate personal attention. 


THE POSITION OF THE VICE-PRESIDENT. 

It has been suggested that, during the absence of the Presi- 
dent that the Vice-President should perform the duties of the 
President and a resolution was even introduced in Congress 
to that effect. 

Under what circumstances is the Vice-President empowered 
to act? In the fifth clause of Section 1 of Article II., it is 
provided : 


io 4 


5. In ease of the removal of the President from of- 
fice, or of his death, resignation or inability to discharge 
the powers and duties of the said office, the same shall 
devolve on the Vice-President, and the Congress may by 
law provide for the case of removal, death, resignation or 
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inability, both of the President and Vice-President, de- 
claring what officer shall then act as President, and such 
officer shall act accordingly, until the disability be re- 
moved, or a President shall be elected.’’ 


To apply the above provisions to the present situation, Pres- 
ident Wilson has not been removed from his office, he is not 
dead; he has not resigned. These are clear and unmistakable 
facts. The only question which now remains is: does his ab- 
sence in Europe while performing the treaty-making power, 
under the Constitution, constitute an ‘‘inability to discharge 
the powers and duties of his office’’ within the meaning of the 
Constitution? It might be well to look at the precedents in 
our history. 

Five Presidents have died in office: namely, William H. Har- 
rison, Taylor, Lincoln, Garfield, and McKinley. 

In the case of President Taylor, Congress was in session but 
it was not in session at the time of the deaths of the other 
Presidents. 

President Harrison died just one month after he was in- 
augurated, after a very brief illness. 

President Taylor attended the public celebration of July 4, 
1850, and being exposed, according to history, to the full heat 
of a tropical sun, was taken sick a day or two afterward and 
died July 9th, of the same year. 

Every one knows that President Lincoln was assassinated in 
the evening of April 14, 1865, and died about seven the next 
morning, never having recovered consciousness. 

President McKinley was assassinated on the Exposition 
grounds at Buffalo, and died about a week later in that city. 

In none of these cases was any suggestion made of the Vice- 
President’s assuming the duties of the President prior to his 
death. 

In the case of President Garfield, who was shot July 2, 1881, 
and died September 19th of the same year, a period of more 
than eleven weeks elapsed after the shooting before death came. 
I recall quite vividly the incidents of that time. I came of age 
a short time before the Presidential election in 1880, and I 
cast my first vote for President Garfield. I recall in the 
spring and summer of 1881, dissensions broke out in the Re- 
publican Party and the murder of the President was an indi- 
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rect result of those dissensions operating on a weak and dis- 
ordered mind. Vice-President Arthur belonged to a different 
section of the party from President Garfield. The President, 
during almost the entire period of his illness, from the shoot- 
ing until his death, was conscious and had the full use of his 
mental faculties, except while he was under the influence of 
such opiates as were administered to him by the physicians, 
and during his recovery from their effects. If my memory 
serves me correctly, the newspapers of that time chronicled 
from time to time the performance of various routine duties 
by the President, such as the signing of some commissions 
to public officers where vacancies had occurred during the re- 
cess of the Senate, the signing of papers necessary for the 
extradition of a criminal to some foreign country under the 
provisions of an extradition treaty, and various other matters 
of that sort. 

It was urged upon Vice-President Arthur that the President 
was unable competently to discharge the duties of his office 
by reason of his illness, and that he should assume the duties 
of the President under the language of this clause of the Con- 
stitution. With admirable judgment and good feeling, the 
Vice-President refused to comply with these somewhat tempt- 
ing suggestions and remained at his home in New York until 
the death of the President, when he at once, under the duty 
prescribed by the Constitution, took the oath of office and as- 
sumed the discharge of the duties of the Executive. 

I have stated the facts as I recall them somewhat in detail 
and it seems as though this precedent, which is the only one 
bearing on the question of inability to discharge the duty of 
the President’s office what has arisen in our history, would 
settle that, while the President, although physically ill, re- 
tained the use of his mental faculties, the Vice-President would 
not be authorized in assuming the duties of the executive office. 

A different question, which has never yet arisen, would arise 
if the President should consider himself unable, by reason of 
illness, either mental or physical, to perform his duties, and 
should request the Vice-President to take upon himself the 
duties of the Executive. 

Thus far in our history all of the Presidents have escaped 
the terrible affliction of insanity. It is, however, not impossible 
that this condition might arise in the future. On the principle 





192 


that it is not necessary to cross bridges before we come to 
them, it does not seem necessary to consider interesting and 
difficult questions which might arise in this contingency, 
should it occur in the future. 

While it may be that during President Wilson’s absence 
abroad, he is unable to discharge some of the duties of his 
office, yet mere absence from the country does not, I submit, 
constitute an ‘‘inability to discharge duties of the office’’ with- 
in the meaning of the Constitution. In Massachusetts, the con- 
stitution provides that during the absence of the Governor 
from the Commonwealth, the Lieutenant-Governor shall ex- 
ercise the duties of the Governor. Perhaps some other states 
may have similar provisions in their constitutions, but there 
is no such provision as that in the Constitution of the United 
States. 

It is perhaps of some significance to note that in the Con- 
stitutional Convention of 1787, when, after much discussion, 
the general outline of Article II. of the Constitution had been 
agreed upon in substance as it is now and a committee had 
been appointed to embody the resolutions of the Convention in 
proper language, that the first report of the committee pro- 
vided that the Vice-President, ‘‘in case of absence, death, res- 
ignation, inability, ete.’’ of the President, shall take up the 
duties of the President. This Article was recommitted to the 
committee after some further discussion and in the final draft 
the word ‘‘absence’’ was omitted.* From the somewhat frag- 
mentary reports of the debates in the Constitutional Conven- 
tion, it does not seem that that particular question was men- 
tioned, although some other parts of the first draft were criti- 
cized. No record has come down to us as to why this word 
‘‘absence’’ was omitted from the final draft. Two inferences, 
however, might properly be drawn from the fact that this word 
was included in the first draft and omitted from the final draft. 
One inference is the very obvious one that the mere absence of 
the President from the country would not authorize the Vice- 
President to assume the duties of the President. Another in- 
ference which possibly might be drawn is that the framers of 
the Constitution thought that, even then when communication 
was difficult, the President might exercise some of his powers 
at least while in a foreign country. A third possible inference 


* See Farrand’s “Records of the Federal Convention,” Vol. II., page 575. 
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would be that the word ‘‘absence’’ was construed to mean ab- 
sence from the seat of government and that in those days 
when it took a week to go from Boston to New York and 
another week from New York to the vicinity of the place 
where the city of Washington now stands, it was not desirable 
that two persons should have the right to exercise the duty of 
the Executive within the country, although they were sep- 
arated by days or even weeks of travel. 

It is also perhaps worthy of remark that the original method 
of election prescribed by the Constitution was that the person 
having the highest number of electoral votes should be Presi- 
dent and the person having the next highest number should be 
Vice-President. From this it would follow that as soon as 
political parties were established in the country, the President 
and Vice-President would be always politically opposed to 
each other. Indeed, it is hard to conceive two persons whose 
views on the principal questions of the day were more diamet- 
rically opposed than John Adams and Thomas Jefferson, who 
filled respectively the offices of President and Vice-President 
during the four years of John Adams’ administration. These 
considerations may well have been in the minds of the dele- 
gates when the word ‘‘absence’’ was stricken out of the list 
of contingencies under which it would be the duty of the Vice- 
President to assume the presidential chair. 

When the Constitution speaks of an inability to discharge 
the duties, it must mean a total inability, not a partial inabil- 
ity. A strange situation would indeed arise if President Wil- 
son abroad was discharging some of the duties of the execu- 
tive office and the Vice-President at home was performing 
some other duties. I submit that the executive powers cannot 
be split up in that way. Either the President or Vice-Presi- 
dent must exercise the whole of them. 

It follows, therefore, that if the President, while exercising 
abroad some of the duties of his office and, by his absence 
from the country, is unable to exercise other powers, the 
powers which by reason of his absence he cannot discharge, 
must be held to be in abeyance, and no one else can perform 
them. 

It was reported in the newspapers that Vice-President Mar- 
shall stated that if a court having jurisdiction should issue 
a writ of mandamus to him, commanding him to assume the 
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duties of President during the absence of President Wilson, 
that he would obey such a writ. I submit that no court has 
any authority to issue any such writ. The language of the 
Constitution provides what the President and Vice-President 
shall do. Those duties are to be enforced, not by the mandates 
of courts, but by the mandates of conscience. If the Vice- 
President should be of the opinion that an emergency had 
arisen under which he was directed to receive the exercise of 
the executive power, it would be his duty to so proceed with- 
out waiting for any court to order him to do so. If, on the 
contrary, the Vice-President thinks that no emergency has 
arisen requiring him to perform any other duties than that of 
the office to which he was elected, the decision is his and his 
alone. 

Never in our history has a collision arisen on this point 
between those persons holding respectively the offices of Pres- 
ident and Vice-President and it is to be hoped that this rela- 
tion of peace and harmony may ever continue. 


Harry J. Coe. 
HAVERHILL, Mass., 
February, 1919. 























